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(February 27, 1970) 


Board Order 70-2-125 
(February 27, 197C) 


Comments of Universal Airlines, filed pursuant to 
Board Order 70-2-81 
(March 6, i970) 


Poard Order 70-3-83 approving Agreement C.A.B. 
21537 R-14 ; 
(March 18, 1970) 
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[Excerpts From Exhibits to NACA Objections and Complaint 
Filed Apri} 4, 1969] 


NACA Exhibit 7 


Memoréendum 


- Agenda Submissions for Action by 
IATA Fall 1968 Conforence Mecting 


The bienniel Cornpoesite Mecting of the IATA Traffic Conferences 


is to be held in Cannes commencing September 18, 1968. Pursuant to 


| 
the Traffic Conference Regulations, Members are required to submit 


to the Conference Seerctary, at least 90 days prior to the commencement 


of the meeting, any matters which they desire be included on the action 


agenda, This means that we must submit any proposals we wish to) make 
| 


by June 18, 1968, The proposals must be in sufficient core to enable 


other Members to determine, prior to the mecting, whet position they 
! | 


desire to take. 


Under the Provisions also, ifa Member dees not submit Hropos2 als 


‘to modify an existing fares or oe resolution or file a notice of intention 


not to revalidate such res oResons it shall be precluded from voting 


negatively on the revalidation of such re sclution, 
; ~ 
Unless ctherwise agreed at the Conference meeting, the fares to be 
negotiated at the Fall meeting will be for a two year period, i.e., | 


= | 


vil 1, 1969 to March 33, 1971, the existing agreements expiring on 


| March 31, 1969. The shortest period for which ana rreement may be 
’ ¢ & J 
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made is one vear. Occasionally, in the past, the Members have made a 
two year agreement with an "escape provision" perrnitting any Member, 


by notice, to reduce the pexiod to one year 


The principal fare and rclated matiers upon which act 
taken at the 1968 Pali Coa crence mecting, an outline-of the proposals 


e plaa to eons nad the considerations underlying such proposals are 


FARES, 


GENERAL COMMENT 
Particularly 2s 
services, the fare agreement pet riod (i.e., April l, “1969 to March 31, 
1973) with which the Fal Conference meeting is concerned involves 
circumstances unlike those that normally confron: bs 
Firstiv, due to the balance of payments problem, the Admi istration, 
2t least for the year 1969, is stressing fare xeductioas on z directional 
basis so as to encourage transoceanic traffic to ihe United State 


implicdly, it is discouraging reductioas in fares fren: the United Statics. 


- iy 


Thirdly, during the first half of the fare period, we shall 
inaugurate 747 aircraft sex rvices. 


These three factors, among others, would appear to warrant our 


On the North Atlantic our proposal was to reduce all westbound fares 
by 25% during 1968 and 1969. 
On the Facific we proposes substantial reductions on both the North/ 
Central and South Pacific routes (sce Appandix C )- 


7 
meking cither (a) separate and distinct Broposst for the year of sie 
nthe one hand, and the bz 2lance of the fare period, on- the other, or (b) 


proposing 


It should be noted that we are here ¢ concerned with our own pro- 


posals*- not with what we might excene (c.g., some increases) during 


1 phlige ee Se ate Ae a 


the course of Ci Conference negotiations, The latter is to be determined 


! between the date the agenda is received and the date of the mecting. 


NORT CR ATI LANT) IC FARES 


das Appendix A is a list-cf the existing fares, excluding the 
"family fare" which wes adopted recently, The farnily fare is applicable 


westbound only and, in essence, provides that members of the family of 


a passenger who has paid the full normal or individual promotional fare 


may be transported round trip ot the applicable normal one way fare, 


* PROPOSALS 


Having considered all the factors described below under the caption 
g | 


~ 


“relevant factors", we plan to submit the following proposals for 


inclusion on the agenda of the Fall Conference meeting: 


1. That for the period from April 1, 1969 to December 31, 


1969, the Members agree.to the continuance of the fares now 
in effect. 
2. That for the period commencing January 1, 1970: to 


March 31, 197), the Members retain the existing normal and 
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14/21 day excursion fare and adopt the program recommended 


by the IATA Charter Study Group which, in essence, is as follows: 


(a) 


(e 


tf) 


A group inclusive tour and an affinity group fare 
be agreed) but low cnough (i) to 


ata level (lo vii 

genesate the traffic needed to accornmodate the 
substantial increase in IATA carricrs' capacity 
and (i) to compete effectively with the Supplemental 
carriers! inclusive teur charter rates and with the 
affinity charter rates available from beth IATA and 
non-IA TA carriers. 

The referrec-to new fare would be the same for 
group inclusive tours and affinity groups. 


The fare would be made available only to GQ) IATA 
travel agents (Tour Organizers) for use solely 
with inclusive tours (to be strictly defined) which 
‘include at least three stopovers net less than 50 
miles apart and (ii) bona fide affinity groups. 

The Tour Crganizer and the affinity group would 
be required to contract fora minimum number 
{to be agreed) of seats and would be entitle: to no 
cancellation refund prior to a given time (to be 
agreed), Jn utilizing this minimeum number of scats, 
the Tour Organizer would be authorized to have 
transported two distinct and separate tour groups, 
e3ch of an equal number of passengers. 


The carries would be limited in the number of 
seats it could sell at such fare, such maximum 
number to be agreed at the Conference meeting 

for the various type aircraft. To illustrate, in 
respect of aircraft having a seating capacity not 

in excess of 180 seats, the maxithumn salable seats 
would be 40; for aircraft having up to 250 seats, 
80, anc for aircraft having over 250 seats, 126, 


‘The group inclusive fare weuld have a minimum 
stay requirement (to be agreed). 


No cornmission would be payable on the group 
inclusive tour fares and Members would be pro- 
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hibited frera sharing any of the tour operators' 
expenses including the purchase of tour folders. 


(g) The existing group inclusive tour, and affinity, 
fares shall be climinated. 


+ . egs 
As concerns the implementation ef the various unspecified espects 


of the Charter Sindy Group's recommendations, (i.e.,; the fare level, 


bl cam 


the minimum number of scats purchasable and the mexiraum aumber of 


| 
seats salable) it is my view that: ua 


. 


{i) the fare level should not be more than $200 (New 
York/London), the fares to points beyond bearing 
an apprepriate relationship; 


the minimum number of seats purchasable by any 


single tour operator or affinity group should be 


not less than 40; and ; : : 


the maximum number of seats that a Member could 


sell on any single aircraft should be not more than | - 
: 


the following: 


B--707 40 
DC8& 40 
v¥o10 ‘ 40 
DC8-~61F 80 
DC8-63F - 80 
B-747 - = 120 
the pericd short of which no cancellation could be 


made should be for affinity groups, 30 days and for 
Tour Organizers, four months; 
for inclusive tours, the minimurn stay should be 


14 days. 


RELEVANT FACTORS 


1. Pan American's transaUantic rates of return are 
on 2 dowaward trend. 


12 months ending 6/20/66 - 10.47% 
12 months ending 6/30/67 - 9. 64% 
‘2, Pan American's economy class seat factors are on 
a downward trend, 


ae 
1965 5.5%. 
1967 50.2% 
1968 (est. } 


Our economy class yielés are on a downward trend. 


1956/67 
1967/68 
1968/69 (est. ) 


Our cost of cperation.is on an upwe rd trend. 
1967/68 (cst. ) 2.50 cpm 
3968/69 (cst. ). 2.57 cpm 
1969/70 (est. ) 2.69 cpm . 


It should be noted that there is an increa sing tendency 
upon the part of Europzan governments to require the carriers 
to absorb, as part of the fare, the passenge= aixport service 
charges. The U.K. and Scandinavian zovernments have done so. 
Finland has merely postponed the introduction of the requirement, 
France and Germany are planning to do so. 


5, For the year 1969 at least, the United States government, 
due to the unfavorable U.S. balance of payraents situation, is 
discouraging transoccanic travel from the United States by U.S. 
citizevs and residents, which has, and doubtless will continuc, to 
affect adversely the normal rate of traffic growth. 


6. On April 1, 1968, the mail pay rate was reduced by 10%, 


7. Our unused and available seating capacity is on an up- 
ward trend. ; 


* Based on nel income befoxve interest, investment tax credits excluded. 
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In 1966, the nuinber of our unused available seats {all | 
classes) was 556, 754; in 1967, 763, 327; and in 1968 (through 
April), 296, 982. ; 

{ 

Our actual 1967/68 available ¢conomy class seat kile- 
meters {millions) and our forecast for 1968 /69, 1969/70 and 
1970/71 are as follows 


Actual 1967/63 - 9,481 
Estimated 1968/69 - 11,241 
Estimated 1969/70 - 13,867 
-Wstimated 1970-71 - 18,396 


. Hence, our economy class capacity for 1970/71 is estimated 
to be about double 1967/68. Based on the above kilometre projections, 
we will be offering during the 1970/71 fare period, 3, 356, 260 seais. 

8. Atthe recent Special North Atlantic IATA Policy | 
Mecting called in connection with the balance of payments sit-| 
uation, Pan American proposed 2 decrease in ali westbound 
fares of approximately 259¢%. 


In this connection, we have received a letter from Irvi g 
Roth, Director of the CAB Rureau of Economics, reminding 
us that we must submit to the Staff any proposals we intend to | 
place on the Fal! Conference agenda, and in which he states 
that the Staff will be "...especially interested in any proposal 
that woule offer fare reductions to encourage travet by 
European and Asiatics to the ue ted States," 


| 
i 
‘5 
| 
£ 
| 
| 
| 
i 


9. Itis anticipated that Scones will enact the 5% travel 
tax on foreign transportation, From the public point of view 
this will, of course, be considered as an increase in the cost of 
aic transportation. 
| 

10, Traditionally, “Pan American has held ere out as a 
proponent of lower fares. 
I 

ll. Itis anticipated that TWA will propose reductions in 
westboun@ fares. At the Policy Meeting Fekruary 20-23, 1968, 


TWA proposed a 25% reduction in all westbound promonenall fares. 


It should be neted that at the above referred-to mecting | 
the Members agreed, after adopting the iamily fare, to continue 


—-— ——— | 
i % We estimated that this proposal, if accepted, would result inj gross 
industry loss of 7.6 million dollars for 1968. St 
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studying the possibility of additional decreases for consideration 
at the Fall Conference Meeting. TWA is now pressing for another 
meciing of the North Atlantic carriers to undertake such action. 


Ee. Supplemental carriers (U.S, and foreign)** can be 


du ae strenuously promote reduced 


expected to introcu 
inclusive tour and charter rates and the autho rized 


U.S. Tour eee can be expected to offer even lower 
inclusive tour fare transportation than now offered. (See 


Appendix B for existing charter rates), 
} ; 


The impact of the Supplernental threat on scheduled 
service trat hie -s evident from our reduced traffic to Hawaii 
and the increasingly greater nur “bor of passengers travelling 


on the services of the Supplemental Carr iers,. 


13, cre are now 38 United States and foreign 
mental eir carriers authorized to 


scheduled and 
Atlantic and itis expected that in 1969 


Charter traffic is constantly increasing on the Noret 


Atlantic. 


1965 (2 April- September inclusive) 397, 090 passengers 
1966 (April-September inclusive} 452,000 passengers 
19$7 (Aprii-Scptember inclusive) 595, 000 passengers 


The IATA cartiers' share of this t affic has progressively 


Gcecreased, 


1965 68.8% 
1966 - 60.8% 
1967 47.4% 


RATIONALIZATION OF PROPO SAL 


Mhe purely economic factors outlined above (ile., rate of return, 


sing costs) would warrant our proposing increased fares, 


ol 


assumed thet even though the Supreme Court decision in the Supp? 
ier case should be rendered in our favor, Congre 


vid enact legislation to enable the Supplemental carr icr 


rr 
operate, 


tementall 
next session 
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particularly normal fares. From the known attitudes of the majority 


. 
of the foreign carrier Members of IATA, a proposai to increase all 
oo | 


fares from 5% to 10% would be warmly welcomed and strongly supported. 
: | 
Moreover, in view of the economic factors and the Administration's 
; ; | 
desire to discourage travel to Europe, at least in-1969, the CAB might 
et ie hae 
be detersed from disapproving some increases in normal fares since 
they might tend to discourage to some extent castbound travel. | 
Sere : 
However, for other seasons, it would not appear desirable for 
ists 


us to propose increasing any of the fares, perticularly uniess TWA 


also proposés increases which is unlikely. 


of lower fares. : 


| 
| 
| 

‘Firstly, we have traditionally held ourselves out as proponents 
. me | 
| 
i 
| 


“Secondly, increases in normal fares would doubtless encourage 
y 


serious diversion of traffic from normal fares to the lower yield fares. 


Fourthly, it is probable that the 5% transportation tax will be 
adopted which means an equivalent increase in the cost of air travel 
. | 
from the United States. To-add a further increase could have a serious 


deterrent effect on traffic growth which, in view of our planned increase 
. | 
in capacity (presumably to remain substantially unchanged), could be 
| 
economically catastrophic. 


Although we should not propose any increases in fares, itis ciear 
that we equally sheuld not propose decreases, except as described above. 
Despite the attitude of the Administration and CAB, the economic factors 
and the time clement for sales promotion of fares clearly militate 

. 
against our proposing the decreasing of any fares during 1969. The 
economic factors speak for themselves. As concerns the promotional 


time clement, itis improbable that decreases in the 1969 promotional 


feres would generate any appreciable new traffic or diyert affinity 
group or cna rter traffic to scheduled services. in general, from 
the sales point of view, arrangements for affinity group, group 
jncJusive téur and charter traffic for 1949 will have been made 
before the Fall Cenference would have acted and the required 


government appro rails would have been obtained. 


Morcover, the reductions in the form of the family fares be- 


carne effective only on April 23, 1968 and by June 18, 1968 we will 


not have had sufficient expericnce with them to determine their 


sufficiency vis-a-vis the balance of payment problem. Additionally, 


we and TWA propose’ substaatially greater reductions at the 
February 20th IATA Policy Meeting and the foreign carrier Members 


of IATA clearly registered adaroant opposition. There are no grounds 


to believe their views will have changed by the time the Conference is 
held. In fact, the indications are that they would prefer and will seck 


fere increases. 
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As concerns 1970/71, the situation is substantially different. In 
1970, we plan to offer 3, 354, $60 economy class seats, more than! 


@ouble that which we offered in 1967 (i. e., 1,501,000). Hence, if we 


were even to double the number of our 1967 actual economy class! 
7 | 


passengers (i.c., 884, 384), we would still have 1, 588, 092 unused seats. 


Furthermore, during 1979/71, we could be confronted with vastly 
* . 
greater conipetition in inclusive tour and affinity group charters, |not 
only frora the Supplementals but from our LATA competitors. 


We could, of course, divert a substantial part of this capacity to 


charter operations. But this has rsany deficiencies, 


Firstly, our primary interest is in scheduled services. 


: . : ° : 5 | 
Secondly, we would encourage the forcign carrier Members 


fIATA to treate, or utilize to a greater degree, their non-JATA 


charter subsidiaries. 
Thirdly, we would require a more liberal IATA charter 


| 


resolution. since the CAB Economic Regulations for charters are 


considerably iess stringent than Resolution 045 and our. IATA 
: | 
competitors who control non-IATA subsidiaries are unlikely to agree 


this. : | 
Fourthly, once we embarked on the charter approach to the 
capacity and Supplemental problem, it would be cifficult, if not 


impossible, to turn back. 


Fifthly, charter rates are not new IATA regulated and it is 


improbable that we could attain a charter rate agreement. In any 
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event, the agreernent would apply to IATA*Members only, thus tying 
our hands with respect to the cempetition of the Supplementais. Even 


if we created our own non-IATA charter company, we would be faced 


other practical solutions to the capacity and Supplemental problem are 
tried and found wanting. 
Sixthly, the IATA Traftic Advisory Committec, of which Lama 
“ . . 
member, has recommended that, as a matter of policy, the IATA 
carriers should not encourage the operation of charters to the detriment 
of scheduled services. This recornmendation was reporied to the JATA 


txecutive Committee and the IATA 1907 Annual Genera) Mecting and 


. 
no Cissent was raised, 


In view of these considerations, it is my view that 
outlined carlicr in this rnemorandum should be made. 
*It has the following advantages: 
1. It is based on the use of scheduled services, 


2. A $200 (NYC/LON) fare is swfficiently low enough fi) to 


generate new traffic, (ii) to diverta substantial part of present traffic 


from affinily charters now operated by both IATA. and non-IATA carriers, 


(iii) to compete cffectively with the charter rates now being offered and 
likely to be offered by the Su; nlemenials for use with inclusive tours 
and {iv) to prevent any sebstential diversion of traffic to the Supplemental 


_eartiers® inclusive tour chazters. 


29 


3. As conceras inclusive tours, the fare affords a gross yield 


{(NYC/LON x.t.) of 2.89 cpm. The fare is non-commissionable and 


we shall insist on a mileage pro-rate. Thus, apart from the children's 


discount, the gross yvicld would be, in effect, the net yield. 


4. The requirements regarding the rninimum number of 


purchasabic seats (i.e., forty) and prohibition of refunds assures 2 


relatively guasxanteed revenue return. 
5. The limitation on the number of salable seats per aircraft 


would preclude uncontrolled competition for the low yicld fare traffic 


among IATA carriers, thus preventing too great a reduction in the 
. | 


over-all yicld. 
A“ : | 
6. The elimination cf the cxisting individual inclusive tour, 


group inclusive tour and the several group affinity fares would | 
considerably simplify our fare structure and make our sales efforts 


less costly. 


TRANSPACIFIC FARES 


Our position as concerns this area for the period 1970/71 would 


appear to have been predetermined by our submissions in the Pacific 


Route Case (sce Appendix C for the existing fares and the fares we 


submitted in the Route Case). Since the decision in the Case will 


still be pending before the Board on June 18, 1968, I can sce no 
alternative (barring a highly improbable turn of events) to proposing 
. | 


substantially the fare submitted in the Route Case. Moreover, it can 
ected that TWA will submit fare proposals for the North/Central 
if not identical, te the fares it proposed in the Route 
Case (see Appendix p) and that astern will follow the same course in 
respect of the South Pacific (i.e., in general a 25% reduction). 
As concerns the year 1969, it would appear, in view of the balance 
of payments situation, that we should propose the introduction of the 
family fare on the same terms as adopted for the North Atlantic from 


Asia to the United States. Northwest has been pressing for an immediate 


meeting of the Pacific carriers with the stated intention of proposing the 


family fare. 


TRABE LO ADVISORY COMMITTER 


: ee 1967 Report of the. Charter Study Group of 
Conferences requested answer to the following questton: 


bers! sehene for 
ren anenorctati LON 
chapter serve fees?" 


2. 

comnautonen Air Tran ation, as Seen as its 
Articles of Associa nd the peoiesone for the Conduct and 
Regulation of the fic Conferences is: 


afe, regular and economical 
t scheduled international 
the benefit of the 
world, 


3. 5 Consistent therewith and in the exercise be func- 
‘tions assigned to the Traffic Advisory Conmittec under the 
Provisions for the Regulation and Conduct of the Traffic Confer- 
“ences, it is the view of the Traffic Naketsony Committee that 
essential principles governing the establishnent of fares, rates 
and charges, and related rules and: regulations by the Traffic 
‘Conferences include: 


A. To acconnodate to maxinum extent on regularly 
‘scheduled services, consistent with-safe opera 
tions and sound transport econonics, the essen 
and pleasure transportation needs of the trave 
ling public, individually and en masse, 2S wel 
the needs of shippers and postal services. 


To accommodate by Members! charter flights and 
speciel services, other transportation requirencnts 
involving capacities and facilities not ordinarily 
available on scheduled services and not detrimental 
to the maintenance and development of regular and 
economical scheduled international air transport 
network for the overall benefit of the travelling 
public. 


| 

| 
19/436 

i 

| 
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INTERNATIONAL AIR TRANSPORT ASSCCIATION 


MINUTES 
JT12 AND JT123 
RECONVENED TRAFFIC CONFERENCES 


DALLAS 
JANUARY 8 - FEBRUARY 1, 1969 


SOO FiFTH AVENUY 


New Yer 36, Nsw York 
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RECONVENED FORMAL JT12 AND JT1L22 CONFERENCES 
MINUTE: 


OPENING OF MEETING (2) 


1. The Chairman, Mr. H. Don Reynolds, A 


Preaffic, in opening the Meeting, advised thet uant to the notice from 


the Secretary, Traffic Conferences, tnis was 2 reconvened Formal Conference 

ang JT123 Conference areas, which had recessed at Cannes in 
October, i958. The principal a: aoounentation for the purposes of 
this Meeting would be the Report, eluding Draft Resolutions and Fares 
Taoles, of the High Level. Drafting Group of the North and Mid Atlantic 
Carriers which met in Geneva November 26 - December 3, 1968. 


2. Against the latter background it was clear that in the opinion ote 
the majority, if net all Carriers, taking into account the increased capacity 
end frequency of service to be offered during the next two year period, it 
was within the c mpetency and ability of Members to cater to the rapidly 
expanding mass market on scheduled operations. Tnis merket includes, in 
additicn to the long established individual excursion and existing forms 
ef group and inclusive tour traffic, the partially developed contract bulk 
‘yate potential, which demand, if not adequately catered to jin a broadened 
fere structure, could be diverted exclusively %o gharter operations. With 
this in mind, the Conference then proceeded to examine the fares package 
thus fax developed in Cannes and Geneva. 

eR OO 


_— 


General 
— 


Se As a result of a preliminary survey as to Members' present positions 
undertaxen by the Chairman at the ovtset of the Meeting, it was indicated thet 
a few Members were still not convinced that the propesed bulk concept was, in 
fact, the answer to the competition before the industry. Although they were 
prepared to accept the basic principle advocated by the proponents of this 
new concept, i.e€., the need of a new fare to meet inclusive tour charter 
competition, in their opinion, the more the matter was assessed, the more it 
became apparent that the new concept would contain extremely discriminatory 
aspects. After two ineetings in Cannes and Geneva, these Carriers recognized, 
however, that in order to reach agreement on a future fares structure it would 
heave to include this concept and were therefore prepsred to reconsider their 

a 
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aly One Member proposed that a Working Group be convened to provide 
examples of surcharging stopovers on a percentage of the one-way sector fare. 
‘Other Members suggested that the Working Group review a method of cither 
assessin charge for each stopover made, or a percentage surcharge 
against topover seat price, or a method allowing a limited number 
vith a surcharge applicable to stopovers in excess of that 
formula for the latter could be calculated at a percentage of 
the one-way sector fare. After further discussion, it was agreed that a 
Working Group would study the above and other proposals which might resolve the 
issue of surcharged or free stopovers in connection with bulk inclusive tour 
travel. 


soo 


+ 
cS 
Qe! 


eo OF 


19. During the Conference sessions which followed, detailed discussion 
itook place as to the pricing system for the new concept. These discussions 
‘covered New York-London levels, as well as levels for points in Tratfic 
Conference 2 beyond London, for the proposed three seasons, and levels for 
travel with or without stopovers. Because of the differences in viewsoints 
held by Members in these respects, the Chairman believed it feasible flor the 
‘North Atlantic operators to continue their negotiations in Executive Session 

in an attempt to reconcile such differences. It was not until the conclusion 

of the final. Executive Session and further conference sessions that tentative 
agreement on a majority basis was achieved on the following rating structure 
‘for the Bulk Inclusive Tour concept insofar as travel between New York and 

key points in Europe was concerned: The Technical Working Group would construct 
a tabulation for the remainder of the points within Traffic Conference 2. 


| 
mo 1 


Routing Restrictions 

: 
32. During the fare negotiations, some Carriers held the view that due 
to the extremely low levels anticipated for the bulk concept, routing |deviation 
should be limited to less than the present 20%. In an initial survey, there 
was equally divided opinion (12 Carriers each) as to the support or opposition 
‘of a reduction in the permissible deviation to some level below the present 20%. 


"33. Carriers in opposition to altering the deviation Limitation ‘contended 
that although Members would inevitably review the matters of routing and 
interlining in relation to an econemic evaluation and thus not allow excessive 
‘@eviation, nevertheless the ability to utilize the present amount of 20%, if 
necessary, should not be precluded. Furthermore, they believed that the subject 
of deviation should be reviewed in the overall context of Resolution Olka and 
‘not in isolation with respect to the bulk concept. One of the opposing Carriers 
i stated that if there were justification for a downward adjustment in deviation, 

‘ such adjustment should be in relation to all fares. In fact, they could accept 
i this a@ecreasé but not merely for the fares at issue. 


3h. On the other nand, those Carriers favoring a reduction in the 
aevistion Limits were not convinced that the matters of commercial judgnent 
sing pressures were always compatible. They cited the 
e Tour Fares as an illustration of the use of maximum 
4 this experience would continue in connection with the 
lly since the very lew fares would include a limited 
stovover feature Tt was pointed out that if the present 20% deviation were 
retained, ‘these feres (2.74¢ per mile) would be further reduced to 2.25¢ 
per mile vs. 2. as the projected 
cost per seat mi ed the fact that 
the competitior n was mainly on a 


point-to 


35. : 

were unable te accept the 2 0% limitation for the bulk concept. These 
Members later accep t j commendation that the provisions of 
Resolution Ola, @& Es YQ: (4)(>) end (4)(¢)(ii), shall apply to 
the contract bulk uni 


and Stonovers for Points in Snein, other than Madrid 


cn a 
A Working Group assigned to the above subject later yecommnended that 7 
there be nochanges to the levels as constructed by the Technical Working 
Group, but tho for’ the off-season no stopover levels in respect of Earcelona, 
Palma, Malege, Seville and Valencia, one stopover would be permitted in Liston 
The Conference accented this recommendation. 
aT. vee 


Resolution O76e (0&3n) - North Atlantic Affinity Group Fares (415 
Resotation SCs. orth Avbantic Ateiniey 
Introduction of Contract Bulk Affinity Concent 


80. During « preliminary review, it appeared that several Members were 
opposed to the introduction of the contract bulk concept insofar as Affinity 
and Incentive Grovo travel was concerned. These Members contended that whereas 
there was metcrial justification for bulk contract inclusive tour arrangements, 
in that the use of a contract binding the tour producer tc a commitment of a 
number of seats and arranging itineraries relieved Members from administrative 
burdens, the circumstances governing affinity and incentive group travel did 
not reguire e use of an intermediary. In the event an intermediary were to 
it would te extremely difficult to control the use of the facili 

wz. there was not an essential difference between a bulk affinity 
1t and the existing Affinity Group Fare in Kesolution O76e (088n), 
an@ therefore they questioned the need of a new, and in their cpinicn, 
unwarranted concept. 


+ 


ay 
Ye 


81. On the other hand, several Carriers considered the adoption of a 

bulk contract affinity arrangement as an effective means of counteracting 
charter competition via scheduled services, and also maintained that the advance 
contract commitment and non-refundable deposit features would enable Members 

to assess their economic situation, especially upon the advent of high capacity 
aircraft. 


* * * 


Resolution o8ba_ (087 - North Atlantic Grou» Inclusive Tour Fares 


138. At the Meeting of the High Level Drafting Group, Geneva, November- 
December, 1968 the majority had recommended that the current Group Inclusive 
Tour Fares be maintained for a 2-year period, commencing April 1, 1969, and 
that the fare level end marketing conditions remain unchanged from April 1, 1969 
until the date of the introduction of the new bulk concept. For the period 
‘beyond the latter date, it was the majority opinion that the marketing 
conditions should be considerably tightened and that the fare level should be 
ye-examinea with a view to some increase. 


139. However, at this Conference an assessment of the situation appeared to 
indicate equally divided opinion as to the continuation of the GIT fares beyond 
November 1, 1969, the introductory date of the new bulk contract inclusive tour 
concept. Carriers opposing the continustion contended that the simultaneous 
‘operation of both BIT and GIT fares would produce a major negative economic 
‘result. They believed the only course of action was to maintain the current 
GIT fares only until the introduction of the bulk inclusive tour concept. If 
there was need for an Inclusive Tour fare, other than the bulk concept!l, greater 
emphasis should be placed on the individual Inclusive Tour fare, which could be 
suitably amended, if required. : j 

* * OK 


GIT Fare Level - As of April 2, 1970 


151. - In view of the firm position of some Carriers not to relinquish the 
‘GIT after November 1, 1969, discussion took place as to the possibility of an 
increase in the fare level. 4 proposal to increase the level by $10 commencing 
April 1, 1970 was supported by eight Carriers and opposed by four, while seven 
‘abstained on the issue. Three of the opposing Carriers could accept it if the 
Middle East were not involved in the increase, but the remaining opposing 
‘Carrier maintained its negative vote. In the circumstances, the proponent 
‘advised that they would be compelled to oppose the revalidation of Resolution 
' O84a beyond November 1, 1969. At a later stage, however, this Carrier egreed 
' to withdraw their negative vote and abstain on the issue. 
* oe i 
Resolution O45 - Charters (743 : 
* oe O* i 
357. One Carrier requested that Paragraph (8) of the existing Resolution, 
' allowing the performance of Inclusive Tour Charters in TC2, be extended for 
application in the JT12 Conference area. Although twe Carriers supported this 
proposal, it was onvosed by 12 Members. In view of the agreement reached for 


nelusive tour feres, the proponent failed to underssana the reasoning of 


ik inelusive tow: and affinity 
<ching upon inclusive 


2thod of “ the competition before 
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UNITED STATES OF AMERICA 


Sere) 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


DOCKET 207821 
DOPTESD BY JOINT 


_ CONFERENCES 1-2 AND OF > it ONTONAL AIR 
TRANSPORT AS Ti A ATIN O TRANSATLANTIC 


PARES. 


NOTICE OF PREYERARING CONFERENCE 


Notice is hereby given thet a pr “echearing conference in the 


above-entitled mutter is assigned to be held May 28, 1969, 


at 10:06 a.m. (eastern daylight saving tine Room 911 
=) 3 


Universal Building, 1825 Connecticut Avenue, 


before Examiner hur S. Present. 


sf the conference interested 


In order to facilitate the conduct cf 


parties are instructed to sub omit to the examiner and other partie 
(2) proposed statements of 


pu 


on or before May 21, 1969, (1) motions; 


issues: (3) proposed stipulations; (4) requests for information; 


(5) statements of positions of parties; and (6) proposed procedural 
dates. 


Deted at Washington, D. C., May 5; 1969. 


ES L. oe 
Chief Examiner 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTCH, D.C. 


Agreements Adopted by Joint Conferences 

1-2 and 1-2-2 of the International Air : Docket No. 20781 
Transport Association (IATA) Relating to 
Transatlantic Feres : Agreement C.A.B. 20848 


MOTION OF MEMBER CARRIERS OF THE 
NATIONAL ATR CARRIER ASSOCIATION 
FOR JOINDER OF NECESSARY AND INDISFENSABLS PARTIES 


a 


The undersigned supplemental air carriers, represented by 
the National Air Carrier Association as their attorney-in-fact, hereby 
submit this Motion for Joinder of Necessary and Indispenseble Parties, 
end in support thereof, respectfully represent as follows: 

1. On April 30, 1969, by Order 69-4-138, the Board instituted 
an investigation into certein aspects of Agreement C.A.B. 20848. the 


| 
Order instituting the investigation failed to identify those persons 


| 
who ere to be considered as "parties" to this proceeding. In accordance 
! 
| 
with previous practices of the Board, it is assumed that the propdnents 
of the Agreement and all persons who were parties to the proceedings 


thus far will be parties to this investigation. 
| 
2. In addition to those persons, the NACA carriers hereby move, 


pursuant to Rule 18 of the Board's Rules of Practice, that the Interna- 
tional Air Transport Asseciation (IATA) and all United States and foreign 
air carriers who are parties to the Agreement, or who file tariffs with 
the Board ate Section 03 of the Act (49 U.S.C.A. 1373) and Part 221 


of the Economic Regulations .of the Board, in conformity with those 


portions of the Agreement that were approved by the Board in Order 


69-4-138, be made formal parties to the present investigation. 


3. ‘The purpose of this investigation is to determine whether 
or not those portions of the Agreement that would eliminate the round- 
trip discount and thet would establish Contract Bulk Inclusive Tour fares 
in the trensatlontic market, are adverse to the public interest, in vio- 

oderal. Aviation Act, or otherwise discriminatory, 
preferential x prejudicial. TATA and the United States and foreign 
transatlantic passenger earriers which are ‘parties to the Agreament, have 


a sudstontiol interest in the ovicome of this ‘investigation. See 


Section 1009, 49 U.S.C.A. 1489, Moreover, both TATA and its transatlantic 


gsess cost, traffic end other Snformation, not ctherwise aveil- 
able, thet will. be x ired to insure the development.of a full record in 
the proceedings. ‘In short, the participation of IATA and of its trans- 


atlentic member carriers will be essential if the Board is to compile a ~ 


and to make a well ~informes and effective @ispositicn of 


es thet will be under consideration. 


WHEREFORE, for the foregoing reasons, the NACA carriers move 
thes an Order be issued identirying es parties to this investigation the 


‘persons who were parties to the earlier proceedings in this matter end, 


20 


n addition, that the following persons be made formal parties to the 
investigation: 


International Air Transport Assoc iation 
Air France 

Air-India 

Alitelia - Linee Aeree Italiane 
Austrian Airlines 

British Overseas Airways Corporation 
Deutsche Lufthansa 

El AL Isracl Airlines 

Finnair CY 

Iberia, Lineas Acreas de Espana 
Irish International Airlines 


wor 
7. 


OINAWE 


43 


12. dapan Air Lines 
13. KLM Royal Dutch Airlines 
14. Olympic Airways 
15. Fakistan International Airlines Corp. 
16. Qantas Airways Ltd. 
17. Scandinavian Airlines System 
18. SABENA 
19. SWISSAIR 
20. Transportes Aereos Fortugueses 
| 


in the event thet the Examiner finds that he can not rule on this 
| 
Motion on the basis of delegated authority, it is reguested that the 


Motion ‘be referred to the Board for a ruling. 


| 
Respectfully submitted, 


AMERICAN FLYERS AIRLINE CORP. | 
CAPITOL INTERVATIONAL AIRWAYS, INC. 
MODERN NATIONAL AIRWAYS, INC. | 
OVERSEAS NATIONAL AIRWAYS, INC. 
PURDUE AIRLINES, INC. 
SATURN AIRWAYS, INC. 
SOUTHERI AIR TRANSFORT, INC. | 
STANDARD AIRWAYS, TIC. 
TRANS INTERNATIONAL AIRLINES, INC. 
UNIVERSAL AIRLINES, INC. | 
WORLD AIRWAYS, INC. 


{Ro ert M. Lichtmen 
Lichtman, fbeles & Anker 
1730 M Street, N.W. 
Washington, D.C. 20036 


LSE DUEL 


errold Scoutt, Jr. -- 
Russell A. Garman, Jr. 
Zuckert, Scoutt & Rasenberger 
888 Seventeenth Street, NeW 
Washington, D.C. 20006 


Counsel for 


| 
National Air Carrier Association 
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BEFORS THS 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


satlantic Fa: Decket No. 20781 
greement Agreement CAB 20848 


WER OF PAN A AMERICAN WOR 
GO MOTION FOR JOLNDER 


AIRWAYS, INC. 


RLD 
OF NECESSARY 


D a 
Dat 
AND INDISPENSABLE PARTIES 


The National Air Carrier Association (NACA) 
has filed a motion reques sting that 19 foreign air car- 
riers operating across the Atlantic ang the International 
Air Transport Association (XATA) be made formal parties 
to the above investigation. 

Pan American World Airways, Inc. (Fan American) 
hereby answers the NACA motion and requests that it be 
denied. In support of its answer Pan American states as 
follows: 

1. Pan American epposes the NACA motion since 
it is premised primarily, if not entirely, upon an effort 
to elicit cost, traffic and other information from the 
parties that NACA mentions. There hes been no showing by 
NACA that there is any information in the possession of 
these parties that is indispensable to the decision in 


this investigation and which cannot be obtained through | 
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other more conventional sources. ‘Thus, there is no 


validity to NACA's basic preimise and its motion must fall. 


2. The effort of NACA to bring 19 foreign air 


carriers and TATA into this investigation and to obtain) 


extensive information from them is designed to inject 
extensive delay into the processing of this investiga- | 
tion. Certainly this would be the effect of granting | 
~ | 
NACA's motion. This would be completely contrary to the 
Board's direction that this investigation is to be con- 
Gucted on an 3 practical need 
for such expedition. Since such parties are not neces- 


sary and indispensable, NACA's motion must be denied. 


| 
3. Contrary to NACA'ts allegation (para. aL)\ 
| 


rder 69-4-138, which instituted this investigation, 
pecifically identified the parties to the proceeding, 
and did not include any of the persons now sought to be 
made parties by NACA's motion. ‘The motion is thus no 
more than an insufficient and inadequate motion for re-~ 
consideration. 


WHEREFORE, in consideration of these premises 
| 


Pan American hereby respectfully requests that the | 


motion be denied. 


Respectfully submitted, 
Yai flois  AS 
Noe 


Robert N. Dugg 
Attorney for 
VERICAN WORLD AIRWAYS, INC. 
Dated: Mey 27, 1969 ON DEE ae 
New York, New York 
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BEFORE THE 


CIVIL AERONAUTICS BOARD 


WASHINGTON, D.C. 


IATA TRANSATLANTIC FARE Docket 20781 
AGREEMENTS Agreement C.A.B. 20848 


REPLY OF MEMBER CARRIERS OF THE NATIONAL 

AIR CARRIER ASSOCIATION TO ANSWER TO MOTION 

FOR JOINDER OF NECESSARY AND INDISPENSABLE 
PARTIES 


. 


The undersigned supplemental carriers, represented by the National 
Air Carricr Association (NACA) as their attorney-in-fact, in reply to the 
Answer of Pan American World Airways, Inc. to their M otion for Joinder 
of Necessary and Indispensable Parties, state as follows: 

¢ 

1. The prehearing conference in this investigation, held May 28, 1 
makes clear the need for participation by IATA and the foreign IATA carriers, 
The Examiner at the prehearing conference directed Pan American and TWA 
to produce extensive traffic, revenue, cost and other pertinent data in 
response to requests for evidence by Bureau counsel and the NACA carriers. 
That data may or may not be representative of foreign IATA carriers. It is 
now evident that the record of this proceeding cannot be complete without 
the submission of similar information by the foreign IATA carriers and, to 


the extent that it possesses such information, by IATA. 


2. A clear precedent for making the foreign IATA carriers parties 


to this proceeding is found in Order 69-3-47, March 13, 1969. In that 


Order, the Board directed that virtually all of the foreign carriers named 


in NACA's present motion be made parties to the Board's investigation of 


IATA North Atlantic cargo rates in Docket 20522. | 
| 


3: Lastly, there is no basis for Pan American's argument that! grant 
of NACA's motion would result in undue delay = the conduct of this proceeding. 
We sce no reason, and Pan American cites none, a IATA and the foreign 
IATA carriers cannot comply with the July 18 date set by the Examiner for 
responses to information requests. : 
Respectfully submitted, 


AMERICAN FLYERS AIRLINE CORPORATION 
CAPITOL INTERNATIONAL AIRWAYS, INC. 
MODERN AIR TRANSPORT, INC! 
OVERSEAS NATIONAL AIRWAYS, INC. 
PURDUE AIRLINES, INC. 

SATURN AIRWAYS, INC. 
SOUTHERN AIR TRANSPORT, INC. 
STANDARD AIRWAYS, INC. 

TRANS INTERNATIONAL AIRL INES, INC. 
UNIVERSAL AIRLINES, INC. 

Ww ORL LD AIRWAYS, INC. 


Hoare 
lea iii Al AGh. 


Robert Sue “Lichtman 
Lichtman, Abeles & Anker 
1730 M Street, N. W. 
Washington, D. C. 20036 


June 5, 1969 Counsel for National Air Carrier Association 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


——$—$ 


TATA AGREEMENTS RELATING TO ° TRANSATLANTIC FARES 


DOCKET 20781 


ce 


REPORT OF PRENEARING CONFERENCE HELD MAY 28, 1969 


Pursuant to official notice, a prehearing conference was held in the 
above-entitled proceeding on May 28, 1969, and the following appearances 
were entered: 


Elihu Schott, Robert N. Duggan, and Richard J. Fahy, Jr., for 
Pan American s 

Ulrich V. Hoffman and Melvin L, Milligan for Trans World Airlines, Inc. 

Robe rold Scoutt, Jr., and Marshall Meyers for 
Member Carric National ate Carrier Association. 

Theodore toes non for Capitol International Airways, Inc. 

Saturn Airways, Inc. 

Pe winn and Pierre J. LaForce for the American Society of Travel 
Agents. 

Andrew L. Frey for Creative Tour Operators Associaticn. 

Anthony_ LoFrisco for Panmarc, Inc., Eeerless Travel Bureau, Inc., 
Downtown Travel Center, Inc., and Astral Travel Agency, ene 

Herbert Smolen, William F. Hamill, Jr., and John Law Ellicott for The 
City of Philadelphia and The Greater Philadelphia acoemner of Commerce. 

H. F. Schevrer, Jr., for Metropolitan Washington Board of Trade. 

Stephen J. Gross for the Department of Transportation. 

Frederick A. Baliard and John Law Elliott for The Mayor and City Council 
of Baltimore, Maryland, and The Chamber of Commerce of Metropolitan Baltimore. 


Jolin T. Shewnaker and Katherine A, Kent for the Bureau of Economics. 


Preliminary Statement 
This is an investigation of certain agreements among various air carricrs, 


foreign air carriers, hn@ other carriers embodied in the resolutions of 
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Joint Conferences 1-2 and 1-2-3 of the International Air Transport Association 
(IATA) adopte.! at meetings held in Dallas, Tex., in January 1969. The apree- 
ments, C.A.B. 20848, were filed with the Board pursuant to section 412(a) of 
the Federal Aviation Act of 1958, as amended, and Part 261 of the Board's 


| 
Economic Regulations. : | 
i/ 

The Board approved the agreements subject to conditions. Order 69~-4-138, 


April 20, 1969. But, with respect to the following agreements, for which 


ag 


Mt 


approval was limited to March 31, 1970, the Board alse determined to! institute 


Fares for Round Trip 
North Atlantic Contract Bulk Inclusive Tours Rules | 
Mid-Atlantic Contract Bulk Prices-- 
Sen Juan-Lisbon/Madrid 
Construction Rules for Passenger Fares 
(insofar as it applies to the construction of 
Contract Bulk Fares) , 
By Order 69-5~122, May 26, 1969, Agreement C.A.B. 20939, which |amends 


R-61 above, was incorporated into the investigation. 
The investigation thus concerns (1) the elimination of the five-percent 


round-trip discount on first-class and economy fares and (2) the new contract 


1 
bulk inclusive tour fares which contemplate the sale of blocks of séats (at 


least 40 eastbound and 20 westbound) to tour operators, or otuer contractors, 


at a bulk fare price for use in connection with 14 to 21 day tours. 


Pursuant to the prehearing conference notice, statements were submitted 


mm 


| 
by Pan American World Airways, Inc.; Trans World Airlines, Inc. (TWA); the 


1/ The Board deferred action on onc agreement. 


70 


member carriers of the National Air Carrier Association (NACA); the American 
Society of Travel Agents, Inc. (ASTA); Panmarc, Inc., Peerless Travel Bureau, 
Inc., Downtown Travel Center, Inc., and Astral Travel Agency, Inc., jointly 
(Panmarc, et al.); the National Industrial Traffic League (NITL); and the 
Board's Bureau of Economics (Bureau). 


The subject matter of these statements will be discussed hereinafter. 


Motion 


IACA has filed a motion requesting that an order be issued joining, as 


parties to the proceeding, IATA and 19 foreign air carriers who are parties 
to Agreement C.A.5. 20848 or who file tariffs in conformity with the Agreement. 
The motion is still awaiting disposition. 

The Examiner announced that the prehearing conference would proceec on 
the basis that the parties to the proceeding were those listed in Order 69-4-i38. 
If the motion for joinder were granted, it might be necessary to hold an addi- 


tional prehearing conference. 


The basic issues in this proceeding, as set forth in the Board's order 
instituting the investigation, are whether the agreements are adverse to the 
public interest or in violation of the Federal Aviation Act of 1958, and 
whether the fares, rules, conditions and provisions established pursuant to 
such agreements are or will be unjustly discriminatory or unduly preferential, 
or unduly prejudicial, and if such fares, rules, conditions, or provisions are 


found to be unjustly discriminatory, unduly preferential, or unduly prejudicial, 


to determine how such fares, rules, conditions or provisions should be saltered, 


or what order should be made to remove such discrimination, preference, or 
| 
prejudice. : . 
Over the objections of Pan American and TWA against attempting tojdelineate 


gubissves, the Examiner ruled that the subissues proposed by the Bureau, NACA, 
| 


and Panmare, et al., would be discussed in order to focus on the matters to 
2/ | 
be considered in the proceeding. The carriers urged that some of the pro- 


$ merely raised questions of fact which were not the proper) subject 


of a statement of issues. However, the Examiner ruled that the statement of 


such issues helpful to sharpen the questions in controversy. 


The Examiner approved the subissues proposed by the bureau as follows: 
| 


1. Are the normal round-trip fares reasonably related to the costs 
of service? \ 
2. What are the differences in costs applicable to the transporte- 


tion of BIT 3/ passengers and regular-fare passengers?. : 


| 
Should the revenue from the BIT fares cover fully allocated | 


costs or should the standard of reasonableness applied have 
another cost basis? fe 


Do the revenues from the BIT faxes cover fully allocated costs? 
If not, should fares that do net cover fully allocated costs 
be permitted if they have a detrimental effect on the sir 


earriers in the market? | 


What is the effect of the elimination of the five-percent round- 
trip discount and the introduction of BIT fares on the movement 
of traffic and on carrier revenues? 

| 


2/ Of course, the enumeration of subissues hereinafter does not ipreclude 
ithe consideration in this investigation of additional issves which, aljthough not 
listed, are within the ambit of the proceeding. 

3/ Contract buik inclusive tour. 


Will the BIT fares generate new traffic? 


How much civersion from other fares of the scheduled carriers 
will be caused by the BIT fares? 


How much diversion from the charter services of the IATA 
carriers will be caused by the BIT fares? 


Hov much diversion from the charter traffic of the supple- 
mental carriers will be caused by the BIT fares? 


Do the levels of BIT fares for groups originating at or 
destined to differ oints within the U.S. resuit in 
undue preference anc eiudice? If so, what is the lawful 
relationship D?eiweel 2S m the different origin or 
destination poi 


If the BIT fare agreement is approved, what restrictions 
should be applied to the use of the BIT fares with respect 
to group size, stopovers and charges therefor, travel 
together as a group, the amount ef add-on for surface 
portions of the tour, advance ticket-purchase time, de- 
parture times and periods of applicability, minimun- and 
maximum-stay provisions, etc.? 


Are the BIT fares reasonably related to the value of service 
ne 
t 


when compared to the other fares the carriers offer in this 


market? 


Will the elimination of the five-percent round-trip discount 
and/or the intreduction of the BIT fares serve to foster 
sound economic conditions in air transportation? 


Will the elimination of the five-percent round-trip discount 
anc/or the intr n of the BIL fares promote adequate, 
economical, and efficient service by air carriers at reason- 
able charges, without unjust discriminations, undue preferenc 
or advantages, or unfair or destructive competitive practices 


es 
° 
. 


Will the elimination of the five-petcent round-trip discount 
and/or the introduction of the BIT fares foster competition 
to the extent necessary to assure the sound development ef 

en air-transportation system properly adapted to the needs of 
the foreign and comestic commerce of the United States, of 
the Postal Service, and of the national defense? 


With regard to the foregoing, TWA took the position that whether the fares 


in issue constitute reasonable charges involves "pricing" and does not; concern 
% | 


Neosts." The Examiner rejected the contention that "costs" are not in) issue 


here. 


| 
i} 
It was agreed that issue 3 raises the question of what is the proper 
1 Pp 


. 1 
standard for determining whether the BIT fares are reasonable. 


Bureau Counsei explained that issue 6 embraces two questions: 
| 

i 

a. What is the effect of the elimination of the five-percent 
round-trip discount on the movement of traffic and on carrier 


revenues? and 


b. What is the effect ef the introduction of BIT fares 
on the movement of treffiec and on carrier revenues? 


It is the position of Par American that all the fares provided in 
< i 
| 
Agreement C.A.B. 20848 are part of a package and that the impact of the entire 


+ 
package on traffic movement and carrier revenues must be considered. 


‘includes all IATA scheduled carriers. 


\ 
| 
Bureau Counsel further clarified that "scheduled" carriers in issue & 
, | 
| 


Bureau Counsel also noted that issue ll refers to California proporticnal 
* i 


‘fares. It was agreed that the proportional fares applicable to specified 

California points are in issue but that add-ons to other United States points 
@ are not in issue. Furthermore, the Examiner ruled that fares to points such 

‘as Phoenix, Ariz., which are predicated in part on the California proportional 

‘fares,are not in issue although such fares may be affected by the decision on 

| 

the California proporticnal fares. | 

Many of the issues proposed by NACA are encompassed within the Bureau's 


‘proposed issues. NACA proposed additional issues which were the subject of 


dispuce among the parties. | 
| 
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Without aLtempting to detail the positions of the parties, the Examiner 
ruled that the following issues proposed by NACA are within the scope of the 
proceeding: 


6. What are the differences in cost ap licable to the transportation 
PP P 
of passengers under the various fare agreements in Agreement 
C.A.B. 20848? 


Are the fare differentiats for the various fares supported by 
differences and conditions of carriage? 


Do the fare ag nts, individually cr vollectively, represent 
a direct or indirect actempt to unduly restrain competition or 
to create a opoly in any sector of the transatlantic market? 


Do the fare agreements, individually or collectively, constitute 
an unfair or destructive conpetitive practice? 


Will the fare agreements result in undue diversion from, or 
economic injury to, competing air carriers? 


Should the Part 378 terms, conditions or restrictions be imposed 
on Bulk Inclusive Tours and the Tour Operators thereof? If not, 
way not, and what other conditions should be imposed? 


If any of the foregoing (i.c., 10, tl, 12 and 13 above) conditions, 
effects, motivations or purposes are found to exist, or if they 
are found to be the likely result of the implementation of the 
agreements, what scrious transportation need or important public 
benefits, if any, are presence that would justify granting approvel 
under Secticn 412? 


Under what terms, conditions, or restrictions may U.S. supple- 
mentals secure Janding and up-lift rights for single entity, 
affinity, or inclusive tour charter flights in countries in 
Traffic Conferences 1, 2 and 3? 


LE such restrictions exist in any of the countries set forth in 
issue 16 above, can fare agreements which are in part directed 
against charter operations be in the public interest? 


: the charter carriers, against whom the fare agreements 
least in part are directed, should be allowed to participate 
in IATA fare discussions? If so, under what terms and conditions? 
Whether the California proportional fares under the Bulk Fares 
Agreement will adversely affect domestic air transportation and 
demestic farcs, aoe "if so, in what manner? 


Panmare, et al., proposed three issues, as follows: 


Whether ca s adverse to the public interest bys 
permitting the sai "icketS on a non-commissionable basis? 


Whether the sale of the BIT fare by contractors will result | 
in discriminatory fares to the pubi1c? 


of the BIT fare directly by the carrie 
through contractors, will result in discr 
The Examiner ruled that these matters had been decided in Order 69-4-138 
or, to the extent left open, would be naneled in the rule making proceeding 
contemplated in the Board's order. Aecordingiy, over the protest of the 
proponent cf the issues, the Examiner determined that the proposed issues were 
outside the boundar: es of the instant investigation. 


The Examiner noted that, with respect to the San Jua an-Lisbon/Madfid BIT 


originating in San Juan to residents of Puerto Rico. 


| 
fares, the issues included the lawfulness of restricting the fares for travel 
F | 
| 
| 
| 


| 


NACA proposed that a number of documents be stipulated. ‘It was agreed 


that material from these documents could be utilized in exhibits without the 


need for a Sponsoring witness. Such material would remain open to challenge 


on the grounds of materiality and relevancy. 


A number of the documents are already in the record as a result of 


filings prior to the Board's order of investigation. These are: 


1. 


Economic Justification submitted by Trans World Airlines, Inc., 
dated March 12, 1969. 


Economic Justification submitted by Pan American World Airways, 
Inc., dated March 13, 1969. 


Composite and Joint Meetings of IATA Traffic Conferences, 
Passenger Resolutions (Finally Adopted) Dallas, January 1969. 


Composite and Joint Meetings of IATA raffic Conferences, 
JT 12/JT 123 Fares, North and Mid- Re: ic, Dallas, January 
1969, Fare Tables. 


Undated THA Document "Group Contract Space Proposals." 


Minvtes of TATA Composite Passenger Confererices, Cannes, France, 
19 September-28 October, 1965, Minutes. 


Pan American Memorandum Re IATA Agenda Submissions, May 20, 1968. 
Lettez of Acting CAB Chairman Murphy, dated Avgust 19, 1968. 
Letter of CAB Chairman Crooker, dated October 15, 1968. 


Letter of Pan American World Airways to CAB Chairman Crooker, 
dated November 6, 1968, with Attachments. 


All IATA Conference Documents, Cannes, May-October, 1968. 


Report of the Charter Study Group as submitted to the TAC, 
June 17, 1968. 


Answering Memorandum dated June, 1968, to Memorandum Re IATA 
Agenda Submissions, May 20, 1968. 


Trans World Airlines Memorandum Re Bulk Fares, dated January 3, 
1969. 


IATA Minutes, JT12 and JI123, Reconvened Traffic Conferences, 
Dallas, January 8-February 1, 1968. 


~iATA Report of the 1968 Cost Committee Meee oes Geneva, May 6-11, 
1968, Conf. Doc. 11, Agenda Item 7. 
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29. Undated work sheet of Pan Anerican summarizing fare based 
stanistics submitted te the CAB, ; 


. ~ * : ae . epee . . 
The Exeniner ruled thet parties utilizing such materials as part of tneir. 


cS eho | 
evidence need only describe them precisely in their exhibits and need! r 
' preduce the materials as part of the exhibits. 


| 
| 
| 
| 
The following items are not part of the record: 


Monthly IATA traffic data on file with the Board. | 
Report of meeting of Directors General, European Civil Aviation 
Conference. March 13-14, 1969, in Paris, ECAC/BGCA-Report | 
14/2/69). 


Report of Group of Experts on North Atlantic Capacity and 
Inclusive Tours, Feb. 17-21, 1969, in Paris, ECAC/NATCAPIT- | 
Report 2)/1/69). 


Materials submitted by Trans World Airlines in Response to 


i 
| 
Subpoena: 
| 
a. Small looseleaf binder with tabs as follows: 


Discover America Board Min. 10/22/63 
Wigh Level Drafting Group - Chairman's Report 
Bulk Fare Upward 


Small looseleaf binder with the following tabs: 


| 
Lufthansa Bulk Fare Position | 


"International Yields" 
“Validity Periods" 
TWA/PAA Load Factors 

T/A % by Carrier 

T/A Charter Traffic 

T/A Total Seats Available 
Total PAX/Carrier 

Market Densities 

North Atlantic PAX 


ce. Small looseleaf binder with miscellaneous materials. 
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faterials submitted by IATA in Response to Subpoena: 


a. North and Midatlantic Carrier High Level Drafting Group 
Reperts - Geneva, Nov. 26-Dec. 3, 1968. 


IATA Conference Documents, JT12 and JT123 Passenger 
Conferences, Dallas, Texas, January 1969. 


January 1969. 
Passenger Resolutions (not finally adopted). Composite 
= i ‘ - - fe ~ 
and Joint Meetings of Traffic Conference - Cannes , 


Sept.-Gct. 1968. 


£. Draft Resolutions, JT12 - JT123. Recessed Conferences, 
Jan. 8, 1969. 


The Examiner ruled that any party utilizing such materials must physically 
incorporate in its exhibits the exact matter to be adduced as evidence. 

The Burean requested that Pan American and TWA supply for the record 
the most recent LATA Cost Committee Reports and any others that may be issued 
during the course of the hearing. 

The carriers stated that the most recent report is included in the record 
among the docaments covered in NACA's proposed stipulation. However, it was 
agreed that they would notify the parties if any later report should be issued 
during the pendency of the investigation affecting Transatlantic operations. 

The Bureau also asked that Pan American and TWA submit for the record 
copies of the agreements under investigation herein and the applicable fare 
tables. The carriers objected to reproducing the material for all the parties, 
but the Examiner ruled that the material should be distributed to all the 


parties as part of the carriers! direct exhibits. 


719 
Official Netice 


NACA requested that official notice be taken of the following documents: 


1. Report of European Civil Aviatioh Conference, Sixth Session, 
Strasbourg, 26 June-6 July, 1967, ICAO Doc 8694, ECAC/6 (1967). 

2. Report of European Civil Aviation Conference, Fifth Session, 
Strasbourg, 6-18 July, 1964, ICAO Doc 8445, ECAC/5-1 (1964). 


Minutes of European Civil Aviation Conference, Fifth Session 
Strasbourg, 6-18 July, 1964, ICAO Doc 8445, ECAC/5-2 (1964).! 


Report of European Civil Aviation Conference, Fourth Session 
Strasbourg, 4-18 July, 1961, ICAO Doc 8185, ECAC/4-1 (1961). 


| 
Working papers of European Civil Aviation Conference, Fourth 


Session, Strasbourg, 4-18 July, 1961, ICAO Doc 8185, ECAC/4-2, 


Sections 1 and 2 (1961). ‘ ts 
| 


6. Minutes of European Civil Aviation Conference, Fourth Sessidn, 
Strasbourg, 4-18 July, 1961, ICAO Doc 8185, ECAC/4-3 (1961). 


After discussion of the matter, the Examiner denied the request, particu- 


larly since he has no knowledge of the contents of the documents. 


Requests for Evidence and Information ; 
Set | 


In general, Pan American and TWA objected to the requests for data as 


too extensive and involving time-consuming preparation in conflict with the 


Board's intention that the investigation be processed expeditiously. | However, 
since the Board ordered an investigation and the matter has been set! for public 


i 
hearing, an adequate record must be developed to permit a sound resolution of 
the issues. It was with these objectives in mind--expedition and an) adequate 


record--that the Examiner ruled on the requests for evidence and information. 


Reaguests Directed at Pan American and TWA 


The following requests of NACA, as modified, were granted: 
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Provide the data requested in Attachment A by month and 

by direction for Transatlantic traffic between the United 
States gateway point and the first stop in Europe separately 
for calendar years 1967 and 1968. 


Provide the data requested in Attachments B and C by month 
and by direction for the estimated Transatlantic traffic 
between the United States gateway and the first stop in 
Europe for caléndar year 197C. 


Provide the data requested in Attachments A, B, and C by 
month and by direction for each of six markets composed of 
New York, on the one hand, and Frankfurt, London, Paris, 
and Rome, on the other hand, and California origins, on 
the one hand, and the two largest European markets, on the 
other hand. : 


Submit exhibits showing separately by month the number of 
round-trip and one-way tickets purchased in the Transatlantic 
mackets for the years 1967 and 1968. 


Submit exhibits showing separately the average yielded fare 
per passenger in the six markets previously described by 
fere season (peak, shoulder, and off-peak), by fare (i.e., 
first-class, peak economy, regular economy, 14/21 day 
excursion, individual inclusive tour, croup inclusive tour, 
affinity group; etc.) for 1968 and 1970. 


Provide copies of all intra-company memoranda, correspondence, 
or other written communications relating in whole or in part 
to reasons or motives for adopting the fares under investigation. 
£ not already furnished, submit the data and all accompanying 
documentation submitted to IATA for the use of the 1968 LATA 
Cost Committee Report. 
In regard to the information to be supplied on Attachment C, the Examiner 
asked the carriers to make their best efforts to estimate the number of flights 


on which BIT passengers would be accommodated. 


With regard to 16, Pan American and TWA expressly reserved the question 


of privilege. 


Cd 


: 4/ 
The following requests of NACA were denied by the Examiner: 


Provide data showing by flight, by ‘date and by direction 

from 1967 entil the conclusion of this investigation "blocked 
charter! operations. For the purpose of this request, a 
“plocked charter" means the cancellation of a scheduled 
flight for the purpose of transporting a charter group. 
Submit the data and all accompanying documentation Submitted 
by IATA carriers ‘to the LATA Charter Study Group. 


Provide copies cf all correspondence, memoranda, or other 
written communications between JATA carriers, as well as 
between IATA carriers and IATA and other governments or 
governmental agencies or organizations (i.e., ECAC), which 


relate in whole or in part to the fares in issue. 


Provide cepies of all correspondence, memoranda, oF other 
written communications between IATA carriers and any travel 


agent or tour organizer which relate in whole or in part 
to the adoption of the Bulk Fares. 


For each European country submit the terms, conditions and/ 
ox restrictions imposed on the eperation of single entity, 

pro-rata and/or inelusive tour charters. This response is 

directed to, but not limited to, the question of frequency, 
quotas, one way restrictions, split charters, etc. 


Produce copies of the Articles of Association, By-Laws, and 
membership list as well as delegates and advisors of European 
Civil Aviation Conference (ECAC). 


For cach of the individuals listed in Attachment E, who 
attended 1967 and 1968 ECAC meetings, submit his present 
title and position, whether such person is now or has been 

an employee of an JATA carrier, and if so the carricr, posi- 
tion held and period of employment. 


Submit copies of all reports, minutes, correspondence, 
memoranda, or other documents between ECAC and any representa 
tive thereof, on the one hand, and IATA or any of the IATA { 
Transatlantic carriers, on the other hand, related in whole 
or in part to any of the following: : 


. 


4/ NACA's request 17 will be discussed in connection with the Bureau's 
request 9. : 
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The granting and/or withholding or restriction of landing 
and uplift rights for charter services. 


Charter competition in the Transatlantic passenger markets 
by United States and/or foreign supplemental air carriers. 
Production of documents under this portion of the request 
should include, but not necessarily be limited to, the 
documents listed in Attachment F. 

NACA also requested (22) that Pan American and TWA provide copies of the 
tariff rules covering. the fares in issue. The carriers stated that the BIT 
tariff rules have not yet been filed, and the Examiner did not require that 
they submit the tariff rules regarding the regular services, which are avail- 
able to all persons at the Board's Tariffs Section. 

NACA asked (23) that Pan American and TWA submit copies of any economic 


or other justification relating in whole or in part to the fares in issue sub- 


mitted to any government other than the United States. The carriers stated 


that no such submission has been made. 


The remaining requests of NACA are covered by the Bureau's submission. 


The foliowing of the Bureau's requests for evidence were granted, as 


modified: 


1. Provide exhibits showing total traffic diversion and diversion 
itn each of the six markets previously mentioned, by direction, 
with a breakdown between self-diversion and diversion from 
other carriers--the diversion from supplemental carriers also 
to be displayed separately. These data should be provided by 
months and in total for calendar year 1970 assuming that, the 
BIT fares will be in effect throughout that period. 


Submit an exhibit showing the average number of seats offered 
by class for cach day of the week in 1968. Also, an exhibit 
should be submitted showing the projected volume of service 
to be offered in 1970. The latter exhibit should utilize 

the same assumptions as are employed in Attachments B and C 
of NACA's information request. These exhibits should be 
prepared on 4 monthly basis. 


wit an exhibit showing the Transatlantic passenger charter 
ic for the nine months ended December 31. 1969. This 
should show the number of flights, the number of 
available seats, and tetal revenues and should be broken 
down between East Coast and West Coast passengers. 


Provide a copy of all of the studies made by the carriers, 
or on their behalf, which indicate the cost of providing 
the BIT service. 


Provide a copy of all of the studies made by the carriers, 
or on their behalf, which indicate the cost of providing 
full-fere service and which discuss the desirability or 
lack of desirability of eliminating the five-percent round- 
trip discount. 


Provide cost data as requested below. Such data should be | 

based on operations for the year ended December 31, 1968, 

and be in agreement with Form 41 data reported to the 

Board. Every cost item that stems from an allocative pro- | 

cedure should be supplemented in detail to show the basis | 

of allocation and the actual statistical details-used in | 

making the allocation. Separate cost computations should | 

be provided for economy and first-class services and for the 

minimum group Size required for each BIT fare. The basis | 

for any mileages used in computations should be fuliy explained. 

a. Show the fully allocated cost per passenger of | 

transporting a passenger under the normai and bIT | 

fares in issve in Transatlantic travel and for the! 

New York-London market. For the purpose of uniformity, 

the return on investment element should be computed 

at 10.5 percent of the allocated investment, excluding 

equipment purchase deposits and unamortized discount 

and expense on debt, and provision for income taxes 

at 48 percent after interest expense. 

Show the cost per passenger on an added-cost basis| 

of transporting a passenger under the BIT fares, for 

all BIT passengers and also for BIT passengers 

between New York and London. | 

A 1 
Show the cost per passenger of stopovers which are, 

" permitted. 
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Provide copies of all studies made by the carriers or on 
their behalf with respect to the introduction of the BIT 
fares and the elimination of the five-percent round-trip 
discount. Also, provide a narrative of the basis for the 
decision to intreduce the BIT fares and eliminate the 
five-percent round-trip discount. 


Provide an exhibit setting out the structure of the 
carrier's fleet beginning on January 1, 1967, and con- 
tinuing semiannually through July 1, 1970, showing 
configuration and capacity. Ail data for future periods 
should be based on present projected delivery dates for 
new aircraft and projected retirement dates for any air- 
craft to be removed from the fleet. 


Provide a narrative of the basis for managements! decisions 
to purchase equipment and determine the volume of service 
to be cffered in the markets covered by the fares under 
investigation. 


Provide a narrative of the basis of the decision to establish 
a proportional fare for California points and explain how 

the amount of that fare was determined. ‘This narrative should 
include an explanation as to why this fare was cstablished 

on a different basis from that for fares for other beyond- 
New York points. 


Provide the’ basis on which the following restrictions were 
established for the BIT fares: 


periods of applicability 

return limits 

group sizes 

amount of minimum tour add-on 

number of stopovers permitted and charges therefor 


All exhibits which contain projections for future periods 

should include an explanation of what adjustment, if any, 

was made in the projections to account for the relatively 

short lead ‘time available for promotion of these fares for 
the year 1970. 


With respect to item 6 above, the carriers objected to submission of data 


for 1968 and the first three months of 1969 on the ground that the data are 


available in reports filed with the Board. On that understanding, the Examiner 


did not require the carriers to submit already reported data. 


$5 


As regards item 9, the Examiner denied NACA's request (17) to the extent 
that it also sought such data for 1970 anda mandatory ‘breaking out of | cost 
data with respect to the California proportional bulk fares. The carriers 


| 
may Submit any additional cost data they desire to support their case and 
may separately show California-Transatlantic data if they do not consider 


| 
che total or New York-London cost data representative for the California mar~ 


ket. 


In addition, the Bureau withdrew its request in 9. c. for stopover charges 
upon being informed by the carriers that no such charges will be exacted. 

The remaining requests of the Bureau are embraced within requests | of NACA 
which have teen granted. 


Panmare, et al., requested the following information: 


1. The minutes of all meetings among and between the IATA 
members with respect to the noncommissionable aspect of 
the fare including minutes of the various Traffic Conference 
meetings and ‘the meeting held by certain IATA carriers at 
500 Fifth Avenue on April 1, 1969. 


The following information is requested pertaining to 

the areas affected by the proposed BIT fare: All memoranda, 
letters and other writings including intraoffice memoranda, 
letters, and writings in the possessicn of IATA or its 
member carriers dealings with the noncommissionable aspect 
of the BIT fare. 


the percentage of sales currently generated by travel agents 
for ali IATA members broken down by carrier. 


The amount of sales each IATA member projects will be sold 
by or through travel agents under the BIT fare. 


The capacity of hotel accommodations controlled, directly 
or indirectly, by IATA carriers in the areas affected 

by the fare and projections for control of additional 
accommodations in such areas through 1975, broken down by 
carrier, 
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Procedural D 
Pan American contended that it could not respond to the extensive requests 
nformation until the end of July at the earliest. NACA stated 


t required a month between the direct and rebuttal exhibit dates because 


its case would be presented large ii e rebuttal exhibits. The Bureau 


recommended a two-week interval between e di bution of rebuttal exhibits 
testimony and the commencement of the hearing. 
deration of the matter, the Examiner established the following 
procecucal dates: 


Direct Exhibits (including responses to information 
requests ) 


Rebuttal Exhibits 


Hearing August 18, 1969 


BEFORE THE 
; CIVIL AERONAUTICS BOARD 


WASHINGTON, D.C. 


IATA AGREEMENTS RELATING TO Bae e 
TRANSATLANTIC FARES : Docket 20781 


EXCEPTIONS OF MEMBER CARRIERS OF THE 
NATIONAL AIR CARRIER ASSOCIATION TO 
PREHEARING CONFERENCE REPORT 


The undersigned supplemental air carriers, represented by theiNerions 
Air Carrier Association (NACA) as their attorney-in-fact, pursuant to Rule 
| 
: 23(b) of the Board's Rules of Practice, hereby object and take exception to the 


| 
Prehearing Conference Report of Examiner Arthur S. Present, served June ll, 


1969, in the following respects: ¢ . 


l. The. Examiner erred in rejecting Issues 10 and 14 through 19 requested 


by the NACA carriers (Report, p. 7): 


, ! 


(a) Issue 10 relates to terms and conditions to be imposed in the event 


the Board should decide to approve the CBIT fare agreement. The public interest 


* may well, in the event of approval, require the imposition of restrictions com- 


parable to those in Part 378, both to protect the traveling public and to create 
‘competitive parity between the CBIT fares and the ITC services of the supple- 
mentals. Absent such a condition, tour operators might utilize the CBIT fares 


‘in preference to ITC's simply to avoid the burdens of Part 378. 


(b) Issue 14 is an essential issue under a settied line of Board 
decisions holding that where Section 412 agreements violate the antitrust laws 
(as the instant agreements unquestionably do) their approval can be justified 
only upon a finding of a serious transportation need or that the agreements are 
necessary in order to secure important public benefits. See IATA Credit 
Agreements, 30 C.A.B. 1553, 1555 (1960); Local Cartage Agreement Case, 
15 C.A.B. $50, 852-53 (1952). Cf£. Federal Maritime Commission v. 
Aktiebolaget Svenske. Amerika Linen, 390 U.S. 238, 245-46 (1968). 

(c) The matters raised in Issues 16 and 17, regarding restrictions 
on landing and uplift rights for charter operations, are important elements in 
any public interest determination. If, as is the case, the supplementals' trans~- 


atlantic ITC operations have been reduced to a mere trickle by reason of their 


inability to secure foreign landing rights, that fact would certainly be pertinent 


¢ 
jn the Board's decision whether it is in the public interest to approve a fare 


agreement aimed at capturing ITC traffic. The issue of landing rights is also 
relevant from an antitrust standpoint, since denials of foreign landing rights to 
the supplementals may well be part and parcel of the same anti-competitive 
scheme which, we betieve, gave rise to the instant fare agreements (see NACA 
Issue 11). At the very least, the supplementals should have an opportunity to 
develop the point. 

(2) Issue 18 is appropriate since the Board might well determine that 


the public interest requires disapproval of IATA fare agreernents which would 


Have a severcly adverse impact upon the supplementals' charter traffic without 
| 


any opportunity fer participation by the supplementals in IATA's deliberations. 
| 


(e) Issue 19 is plainly relevant not only under the public sReCECSs issue 


but also with respect to the issues of unjust discrimination and undue preference 


. | 
. . . . . y . 
raised by the California proportional fares. The CBIT fare resolution permits 
: | 
local transportation between Los Angeles/San Francisco and New York as part 


| 
of a transatlantic journey at a proportional fare more than 26% below the pre- 
| 


vailing domestic fare (which the transcontinental carriers are now se@ eking to 


increase). To combat the inevitable traffic loss to foreign and LOfac}a ot inte ernational 
i) , 


carricrs, domestic carriers will be compelled to participate in this new and 


lower LAX/SPO-NYC fare under joint fare and prorate agreements, with a 
| 


resulting deterioration cf the dornestic fare structure and heightened { discrimina- 
tion and preference. : 

2. The Examiner erred in denying NACA's proposed stipulation as 2s to the 
documents listed in paragraphs II!, 3, 4, 5, 21 and 22 (Report, pp. 10-1 11). 
‘The IATA documents record in detail the proceedings from which the ck hallenged 
fare agreements emerged. They are extremely voluminous, and par ste s ought 
ito be able to refer freely to them during this investigation without having to 

| 

physically incorporate them in exhibits. Similar considerations apply with 
respect to the TWA documents submitted in response to subpoena at the pre- 
‘investigation stage, and also to the ECAC reports (see p. 4, infra). Insofar 
as the IATA carriers refuse to stipulate to the use of these documents, we 


request that the Examiner take official notice of them. 
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3. The Examiner erred in denying the aneees of NACA that official notice ,f§ 
be taken of certain ECAC documents (Report, l. 12). Those documents are 4 
relevant (see di scussion below); and it is not necessary that the Examiner have 
complete knowledge of their contents but only that adequate opportunity to 
rebut and explain be afforded to the parties (sce 5 U.S.C. $556(e)). 

4. The Examiner erred in denying NACA's requests for information 5, 
9, 14, 15, 19, 20, 21 and 24 (Report, pp- 14-15): 

(a) Request 5 relates toa practice of LATA carriers which is an 


, 


important clement in their competition with the supplementals. If the impact 
of the challenged fares upon the supplementals is to be accurately assessed 


(see NACA Issue 13), the requested information should be made available. 


(b) As discussed at some length in WNACA's Objections and Complaint, 


filed April 4, 1969, the report and activities of the IATA Charter Study Croup 


re central to an evaluation of the carriers' motives for adopting the instant 
fare egreements. The documents submitied by individual IATA carriers to 
that Group, which ere called for by Request 9, are thus of considerable im- 
portance. 

(c) Requests 14, 20, 21 and 24 call for documents and information 
relating to the European Civil Aviation Conference (ECAC). That agency includes 
representatives ofa number of European governments which own or control 
IATA carriers; we understand that in some cases IATA carrier officials are 
themselves representatives to ECAC. ECAC, like IATA, has devoted a great 


deal of attention to the charter competition of the supplementals in the trans- 


atlantic market. Concurrently with the adoption of the CBIT fare agreement, 
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ECAC recommended thai transatlantic ITC flights of U.S. supplementals be 


denied landing and uplift rights unless the tour price equals or erceeds the IATA 
tour price ander the CBIT fares. The evidence of concert of action between IATA 
and ECAC, we submit, is sufficiently substantial to warrant careful irene, in 
this proceeding, both under the overall public interest issue and the antitrust 
issucs (ene NAGA Issues tl and 12). The requested documents and information 
are basic to such an inquiry. } 

(a) The documents scught in Request 15 should be produced as evidence 
lof the carriers! motives in adopting the CBIT fares and for comparidon with 


their justification of the fares in this investigation. 
3 © 


(e) Request 19, relating to fOnerer landing and uplift rights, is perti- 

nent for reasons already stated (p. 2, supra). | 

5. The Examiner erred in deleting that portion of NACA's Request 1 
éalling for the submission of data after the end of 1968 by month mani] the con- 
clusion of this Investigation.'' Requests 1 and 2 deal with fundamental traffic 
‘and revenue information for the IATA carriers. As the matter now stands, data 
will be supplied for 1967 and 1968 under Request 1, and for 1970 on a forecast 
'besis under Request 2. But the record will not include 1969 data, notwithstanding 
that most of such data will become available during the course of the investigation. 
i There is no valid reason why 1969 data should not be supplied for the record 4s 
it becomes available. | 

6. The Examiner erred in failing to grant NACA's Request 6 end in allowing 
only in truncated form the Bureau's related Request 6 (see Report, =: 15-17). 
NACA's Request 6 sought historic traffic and eee information sienadien the 
transatlantic charter operations of IATA carriers. Teese Request 6 
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sought similar information on an estimated or forecast basis for 1969 and 1970. 
The information covered by these requests is essential not only in evaluating the 

Seed 


competitive situation between the IATA carriers and the supplementals, but 2lso * 


: oo 
the asserted claim of the IATA carriers that the CBIT fares were designed to diver 


traffic from their own charter services. Failure to grant NACA's request will 


leave the record barrcn of important historic data broken down in a manner which, 
oo, : 2 + : . + = 
only the LATA carriers can do (and undoubtedly have already done). Further, the 


Examiner's modification of the Bureau's request means that IATA charter data 


a 
will be available only for a nine-month period in 1969 unless other parties under- 
‘e 


take the burdensome and expensive task of compiling the deta from flight-by-flight 


sa] 
reports on file with the Board. This modification is particularly unwarranted sinc 
i 


the IATA carriers have almost certainly already compiled the requested informa- 


tion for their own purposes. a 


WHEREFORE, the NACA carriers request that the Examiner revise his pre- 
hearing conference report in a manner consistent with the foregoing exceptions. 


Respectfully submitted, 


” 
AMERICAN FLYERS AIRLINE CORPORAT! 
CAPITOL INTERNATIONAL AIRWAYS, INC 
MODERN AIR TRANSPORT, INC. 
OVERSEAS NATIONAL AIRWAYS, INC. 
PURDUE AIRLINES, INC. 

SATURN AIRWAYS, INC. 

SOUTHERN AIR TRANSPORT, INC. 
STANDARD AIRWAYS, INC. 

TRANS INTERNATIONAL AIRLINES, INC. 
UNIVERSAL AIRLINES, INC. 


WORE AIRWAYS, NSS * 
Ut 
By FAAS Nee \ Z 

Robert M.. Lichtman 

Lichtman, Abeles & Anker 

1730 M Street, N. W. 

Washington, D. C. 20036 
Counsel for National Air Carrier Associatz 


June 18, 1969 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


TATA AGREEMENTS RELATING ‘TO : 
TRANSATLANTIC FARES Docket Zor 


ANSWER OF THE BUREAU OF ECONOMICS TO 
MOTION FOR JOINDERK OF NECESSARY AN 
INDISPENSABLE PARTIES 
The National Air Carrier Association (NACA) has filed a 


motion requesting that 19 foreign air carriers operating 
i 
across the Atlantic and the International Air Trensport 


Association (IATA) be joined as necessary and indispensable 


parties to the above investigation. 


The Bureau of Economics (Bureau) hereby answer the NACA 


. . . : | 

motion and requests that it be denied. In support of its ' 
¢ 

answer the Bureau states as follows: 


i. The Bureau agrees with the contention of NACA that 


IATA and the foreign carriers have a substantial interest in 


the outcome of this investigation. Therefore, should any or, 
all of them file a timely petition to intervene, the Bureau 
would consider them proper parties and would not oppose their 


intervention. hs 


2. In Order 69-4-138, which initiated this investigation, 
the Board indentified the parties to the proceeding, and in | 
doing so, included all parties which it felt were necessary 


and indispensable es well ss other proper parties who had 
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previously appeared in the proceedings. If the Board had felt 
that the parties which NACA seeks to join were necessary and 
indispensable to the development of a complete record upon 
which to properly decide the issues that are under consideration, 
jt would have no doubt named them in the order. 

3. The prehearing conference it this investigation was 
held on May 28, 1969, and the Examiner's report of the 
prehearing conference was served on June 11, 1969. The Examiner 
at the prehearing conference directed Pan American and TWA to 
produce extensive traffic, revenue, cost, and other pertinent 
data in response to requests for evidence by Bureau Counsel and 
the NACA cerriers. The data which Pan American and TWA have been 
instructed to produce, together with the data which the NACA 
carriers have been instructed to produce, will permit the parties 

- if 

to make a complete and adequate record upon which the Board can 
Gecide all the issues in this case. 

4G. The Board has directed that this investigation is to be 
conducted on an expedited basis. Requiring the joinder of 20 


additional parties would no doubt delay the processing of this 


investigation. Such delay would be out of proportion to any 


possible benefits which would be gained by requiring the joinder 


of LATA and the foreign carriers as parties. 
5. The Bureau fully appreciates the desire of NACA to 
protect the interests of its member carriers. We would note in 


that regard that NACA is free to make offers of any evidence 


which it may possess relating to the traffic, both scheduled and 
ees carried by the foreign carriers. NACA is also free col 
offer as evidence any estimates which it may make in regard to 
the diversion wnich its members will suffer from the fares in 


issue. If the foreign carriers do not wish to challenge this 


evidence, their failure to act cannot harm the NACA carriers. 


6. TATA and the 19 foreign carriers are not necessary and | 


indispensable parties for the purpose of conguetins a complete 
and thorough investigation of the issues which the Examiner has | 
outlined es those to be resolved by this proceeding. No useful | 
purpose would be served by granting the NACA motion. 
WHEREFORE, in consideration of these premises the Bureau 
hereby respectfully requests that the NACA motion be denied. 
Reapecu cory, submitted, 


Lo See 


ohn T. Shewmaker 
Bureau Counsel 


A 


OF AMERICA 


Cc 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


—— 


IATA AGREEMENTS RELATING TO TRANSATLANTIC FARES 


SUPPLEMENT TO REPORT OF PREAEARING C 


Served: 


‘ 


The same persons listed on the original report served June 11, 1969. 


Exceptions to the Prehearing Conference Report have been filed by the 


Member Carriers of the National Air Carrier Association (NACA), Pan Americana 


Inc., 


and jointly by Pannarc, Inc., Peerless Travel, 


World Airways, Inc., 


Downtown Travel Service, Inc., and Astral Travel Service, Inc. (Panmarc, 


aXe 


i 


NACA excepts to virtually all of the Examiner's rulings which were 


contrary to the position taken by NACA at the prehearing conference. The 


Examiner finds NACA'"s contentions unpersuasive and adheres to. his rulings. 
1/ 


As regards the issues proposed by NACA and rejected by the Examiner, 


issue 10 is more properly a subject for the rule making proceeding the Board 


1/ See Prehearing Conference Report, pp- 7-8. 


mom? 3 
anticipates instituting i : uture., Order 69-4-138, Aprii 30, 


» . . - * - | 
Proposed issue i4 asks, in effect, what justification exists for approval 
of the fare agreements it they preduce certai fects. This is a matter of 
argument mot Statement as an issue. 


Proposed issucs 16 and 17 concern the pos ility of restrictions, cn 
Supplemental carrier landing and upiift: cights in forei untri Pro- 
posed issuc 1& raises the guescion of ailewing the supplemental carriers 


to participate in TATA fare discussions. And proposed issue 19 deals with 
the effect of the Calif iz : zal fares under the buik fare agrec- 


ment on domestic air transportation and domestic fares. 
Pp 


These are matters far removed frem the factors which the Board indicated 


| 
on pages 4 and 5 of Order 69-4-138 motivated the Board in insti ituting jan 
‘investigution concerning the elimination of the round-trip discount and the 
icontract bulk fares. The discussion in the Board's order and the Board's 
direction that the investigation be conducted on an expedited basis give nc 

|| 224 

hint that the Board intended that this proceeding be of such wide scope. 

2/ NACA lists proposed issue 15 ("If the Beard approves the fare 
agreenents in issue, what terms, conditions or restrictions of approval 
ishovid be imposed?") in its exceptions, but dees not discuss the issue. 

NACA did not wention this issue at the prehearing conference when the 
Examiner, after disposition of the Bureau's preposed statement of issues, 
-asked which of its proposed issues had not been covered in treating 
the Bureau's Statement of issues. In any event, the types of terms. ¢ond2~ 
‘tions, and restrictions pertinent to this proceeding are indicated by: the 
Bureav’s issue 12, which wes approved by the Examiner. 
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NACA contends that the Examiner erred in denying its pro osed stipulation 
5 P 


; 


the items listed on pages 10-11 of the Prehearing Conference Report 


are concerned. 

First, it should be clear that the Examiner did not reject the stipu- 
lation to the extent it was agreed that material from these documents could 
: . 3/ 
be utilized in exhibits without the need for a Sponsoring witness. 

To the extent that the Examiner ruled that any party utilizing such 
materials must physically incorporate into its exhibits the exact matter 
to be adduced as evidence, the Examiner is not persuaded that this is an 
undue burden as opposed to the burden on the Board and the other nancies 
of physically obtaining access to the material$ and the danger of losing 
control over the proper receipt of evidence. The request in NACA's exceptions 
that the Examiner taxe official notice of these documents is denied. 

NACA maintains that the Examiner erred in denying its request that 
official notice be taken of certain Eurcpean Civil Aviation Conference 

4/ 
(ECAC) documents. IACA's naked assertion that the documents are relevant 
affords the Examiner, who has no knowledge of the contents of the documents, 
no basis to determine that he would be warranted in taking official notice 
of then. 

As regards requests for information, NACA urges that the Examiner erred 


5/ 
in denying requests 5, 9, 14, 15, 19, 20, 21, and 24. Basically these 


a 
See page S of the Prehearing Conference Keport. 
Id. at 12. 
5/ Id. at 14-15. 
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reqpests are vroad-scale, contemplating a comprehensive investigation of 


the IATA carviers-supplementals competitive situation which the Examiner 
| 


believes is beyoad the scope of the preceeding. Thus, request 5, involving 


“blocked charter” cperations as defined by NACA, is not pertinent to this pro- 


ceeding even if such operations are an important element of the overall competi- 


tion between IATA carriers end supplementals, as contended by NACA. Request 9 


asks for all documentation submitted by TATA carriers to the LATA Charter 


Study Group and relates to carriers not party to the proceeding. Requests 
i4, 20, 21, and 24 go even beyond IATA affairs to matters involving ECAC. 
Request 19, relating to foreign landing and uplift rights, involves matters 
g/ 
previously discussed with relation to the issues. 
NACA contends that request 15 for documents passing between IATA ‘car- 
riers and travel agents or tour organizers relating to adoption of the bulk 


| 
fares should be produced to show motivation’ in embracing the fares. More 
pertinent requests wete granted by the Examiner (NACA 16 and 18: the Bureau's 7 
i/ 
‘and 11), and there must be some end to the burden of producing documents 


and to the accumulation of materials. 
| 


NACA submits that the Examiner erred in not requiring that 1969 data 


be included in responding te NACA request 1. Jowever, in light of the 
| 
expedited nature of the proceeding some limits had to be imposed on the data 


requests. Pan American and TWA will have to furnish 1967 and 1968 data. In 
: | 
eee | 
6/ Moreover, there is no indication that the information sought in 
this request is peculiarly available to Pan American and TWA and not accessible 
to NACA. 1 
7/ See also many of the stipulated items. 
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addition, under NACA request 2, they will have to supply a forecast for 

1970. At the time the exhibits are prepared, the available 1969 data will 
not cover the peak period of transatlantic travel. Accordingly, the Examiner 
js not convinced that requiring Pan American and TWA to submit 1969 data 
would produce information of sufficient value to overcome the burden imposed 


, 


in light of the tight procedural schedule. 
8/ 

NACA claims that the Examiner crred in denying its request 6. In 
addition, to the extent data reported to the Board by Pan American and 
TWh are available, NACA complains that it .is too burdensome on it and other 

. 

parties and too expensive to compile the data. 

‘The Examiner's notes do not indicate that NACA pursued request 6 during 
the course of the discussion at the prehearing conference. -At any rate, 
the Examiner believes the request is too burdensome in the context of this 
case. It was not established at the prehearing conference that Pan American 


and TWA have the data readily available in the form NACA desires, and, since 


it is NACA that wants the data and the data are available in reports filed 


with the Board, the Examiner finds no justification in imposing the burden 


and expense of compiling the data on Pan American and TWA. 


8/ “Provide separately for the years 1964 through 1968, by month and 
by market in U.S.-Europe markets the number of (a) on-route and (b) of£- 
route charter flights operated, the number of available seats, the number 
of passengers carried, the total charter miles flown, the total charter 
revenue miles flown, and revenues therefrom. These data should be provided 
until the conclusion of this Investigation." 


Pan American : | 
Pan American states, with respect to the Prehearing Conference Report, 
page 12, item 3, that it had been agreed the data would be supplied for 


only one year, 1968, A review of the Examiner's notes of the conferende 


| 
also Show a limitation to one year. Accordingly, Pan American's exception 


is granted, and Pan American and TWA need respond to item 3 on page 13 lof 
the Erxchearing Conference Report only for the year 1968, 


With regard to page 13, item 10, Pan American declares it stated at 


the prehearing conference that actual data were not available and that)it 


would have to respond to the request on the basis of an estimate. It is - 
| 


true that Pan American made such a statement at the prehearing conterencc. 


- But the request, as worded, does not require any particular besis for pro- 
. | 
viding the data. Accordingly, no change in the wording of the request) is 


necessacy. Of course, all exhibits should show the bases on which they 
g/ ¢ | 
are derived. 


Pan American states it understocd that the Bureau's request 10 (wini.ch 
was omitted from the Prehearing Conference Report), modified to supply 
“revenves" rather than "earnings", would be provided. Pan American is 
correct. The request was inadvertently left out of the Prehearing Conference 
Report. Accordingly, Pan American and TWA will "Provide exhibits estimating 


for i970 the impact on revenucs of the BIT fares and the elimination of the 


five-percent round-trip discount," 


9/ See Prehearing Conference Report, Appendix 1, section 7. 
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As regards page 17, item 12 of the Prehearing Conference Report, 

Pan American notes that ithe Bureau's request originally requested fleet 
inforwation through December 31, 1971, and that Pan American is prepared 
to provide such information. Pan American's exception is granted, The 
Examiner erred in setting forth the date of "July 1, 1970," on Line 3 of 

That date is hereby changed to “January 1, 1972." 
Panmarc, ¢t al. 

Panmarc, et al., except to the Examiner's rejection of their proposed 
issues and requests for'information. They contend that the Board gave only 
tentative approval to the agreements in question and did not intend that 
their objections would be finally determined without a hearing and investi- 
gation. 


The basic matter Panmarc, et al., seek to introduce into the investiga- 


¢ 
tion is the noncomaissionable aspect of the saie of btult 


operators. This matter was specifically raised before the Board, and the 
Board concluded '* * * we see no occasion to require the payment of commis - 
sions in the case of bulk fares." Order 69-4-138 at There is nothing 
in the Board's order which indicates that this issue enfolded into the 


investigation. If Panmarc, ct al., desired that the Board reconsider this 


question, they should have filed an appropriate petition with the Board. 


Their exception is denied. 


Ares Pest 


Arthur S. Present 
Hearing Examiner 
Jane 20, 1969 
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CIVIL AERONAUTICS BOARD 
WASHINGTON, D.C. 20428 


esse 
ATA AGREEMENTS RELATING TO TRANSATLANTIC FARES 


DOCKET 20781 


i a 


NOLICE {TO ALL PARTIES: 


By telegram received July 14, 1969, a request has been made through 
Trans World Airlines, Inc., to defer procedural dates in the abovt-entitled 
preceeding by two weeks. 

Since the inception of this investigation, the parties have becn fully 
aware of the Board's direction that the investigation be conducted upon an 
expedited basis. Therefore, the Examiner is greatly disturbed at) the delay 
in this proceeding which will ensue from the rescheduling of procedural dates 
as proposed in TWA's telegram. Nevertheless, in order to avoid the danger 
that adherence to the currently effective procedural dates may impair the 
development of an adequate record, the Examiner has decided to grant the 
request. The parties must comply strictly with the procedural dates 
established herein, and ne additional postponement will be granted except 
in the most extraordinary circumstances. 5 

For the reasons set forth above, the procedural dates in the instant 
proceeding are rescheduled as follows: | 


Direct Exhibits... 2 « © « @ @ August Ll, 1969 


Rebuttal Exhibits . . . ee « August 22, 1969 
| 


Hearing . « « » September 3, 1969 
. 


rn or ¥ 
CL. ro J . Pio Now at 
Arthur S. Present 
Hearing Examiner 


July 14, 1969 


Ca 
CS BOARD 


D. C. 


Adopted by ° ave Aeronautics Board 
at its office j washingtc 


on the 


Docket 20781 


ORDER 


1969, thi Member Carriers of thc Netional Air Carricr Asso-~- 
filed a motion requesting tt the International Air Transport 


ciation 
Association (LATA) and nineteen of i ansatlantic foreign air carrier 
investigation. Pan American 


ga 


ade formal nt 
Inc., and e Bureau of Economics (Bureau) have submitted 


mg the motion.= 
tACA contends that the participation of IATA and the foreign air carriers 
is essential if the Board is to compile a complete record and make a well- 
informed anki disposition of the issues under consideration. It 
claims that IATA and the foreign air carriers possess cost, traffic, and other 
information net otherwise available which will be required to insure the de- 
velopment of a full record. In this connection, NACA notes that at the pre- 
hearing conicrence the Examiner directed Pan Aucrican and Trans World Airlines, 
A) to produce extensive traffic, revenue, cost and other pertinent 
response to requescs for evidence of NACA and the Bureau, and NACA 


that these data may or may not be representative for foreign air carriers. 


re 


dy e; Air-India; talia-Linee Aeree Italiane; Austrian Airlines; 
British Over Airways Corporation; Deutsche Lufthansa: El Al Israel Airlines: 
Finnair OY; ia, Lineas Sereas de Espana; Irish International Airlines; Japen 
Air Lines. k itch Airlines; Olympic Airways; Pakistan International 

ai 


mod 
Airlines Cor 2g Airways Scandinavian rlines System; SABENA; 
SWISSAIR, Transportes Aere 


2/ Ga June 26, 1969, es pecs ; motion fer leave to file a late answer 
accompanicd by an answer to NACA' i Earlier, NACA had filed a motion for 
leave to file an Beenie pleadin 2 ached to which was a reply to Pan 
American's No objection to the grant of the motions having been filed and 
been shown, both of the motions shall be granted. 
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CAB Decket 2078} EXHIBIT NACA-A 
Page | of 19 


YESTIMONY OF S. S. 
ECONOMIC CONSULTANT 
NATIONAL AIR CARRIER ASSOCIATION 


Iam S. S. Colker, President of S. S. Colker & Associates, Inc. I sponsor 
2ll economic direct exhibits (the NACA-200 series) and co-sponsor with } Mr. Zadow, 
who has no written testimony, the information responses designated as the NACA- 
100 series. All exhibits were prepared under my direct or general supervision and 


are true and correct to the best of my knowledge and belicf, 


PRESENT SIZE OF THE SUPPLEMENTAL 
CARRIERS’ TRANSAT LANTIC CILARTER MARKET 


Passengers carried by the six supplementa al carriers, increased from 395,194 
in 1968 to a petential of 712,645 in 1969. The 1969 figure is not firm, inasmuch 
as it represents bookings of seats that were not flown as of the date of recora 
(6/15/69), as well as completed flights prior to that date. It is quite likely that 
some charters will be cancelled outright and that some seats on flights actially 
operated will noi be fully occupied. A reasonable working hypothesis, which 
has been adopted hercin, is that all firmly booked flights will be operated but 
that only 95% of the seats ‘or flights to be operatec after June 1, 1969 wili be 


eccupicd. Therefore, the passenger figure for 1969 has been adjusted to 682,556. 


MPORTANCE OF TRANSATLANTIC CHARTER 
aye TO THE SUPPLEMENTAL CARRIERS 


The six supplementai carriers holding Transatlantic charter authority enjoyed 
$45 million gross revenues from Transatlantic charter operations in 1968. This 
constituted 43 percent of their own total commercial revenue and 27 percent of 
the supplermenta! industry’s total commercial revenue. The importance of charter 
traffic varied among carriers, ranging from 7 percent to 61 percent of commercial 
revenue. (NACA-216) é 

The dramatic rise in Transatlantic charter traffic has been made possible, of 


course, by the vast ‘increases in capacity operated by the supplemental carriers, 
as set forth in NACA-217. 


The dynamic growth of the supplemental carriers’ transatlantic charter 
traffic is demonstrated by Exhibit NACA-214, which indicates that from 1963 
to 1968 (measured in terms of pro-rata charters during the pez 1k season) traffic 


has increased tenfold. This constitutes a compound annual growth rate of alsnost 


60 porcent, In 1968 the sppplemental carriers were the largest single contribiitor 
to the total charter market, accounting for 45 percent of the charter market.i The 
IATA caztiers accounted for 40 percent while the foreign Nag charter carriers) 
rnake up the residual 15%. 


The NACA tabulations for 1968 (NACA-101) as noted above, indicate that, 
full-yeer basis including not only pro-rata traffic but single entity and IT 
vell, the supplemental carriers flew 395,000 passengers. The 1969 | 


traffic estimate, at 682,506, represents an increase of 73% over the ptior year. 


The greatest stride in 1969 is being made in the California-Europe market, 
which appears to have doubled, while the remainder of the U. S.-Europcan market 


has expanded about 62 percent (NACA-218). 


It is anticipated that the supplemental transatlantic rnarket will achieve a 


growth rate of close to 47% in 1970, bringing traffic just over the million mark. 


The “normal” growth in this market for the period 12/31/68 to 12/31/69 


is estimated at 81% and 56% respectively, for the California-Europe traffic and 


the troffic in the other U. S.-European markets, after adjustments for price | 
elasticity.) In light of the fact that 1968 was somewhat of a depressed bas¢ 
year, making the growth to 1969 reflect mere than historic growth rates, the 
anticipated growth between 1969 and 1970 has been reduced from 81% to 60% 
in the California-Europe market and from 56% to 40% in other U. S.-Europe 


markets, bringing the overall to 46%, as shown in NACA-218. 


The forecast for 1970, measured against the actual figure for 1968 (1, 001, 023 
vs. 395,194), constitutes an annual average growth rate of 60 percent which; as 


indicated previously, has been the average grow th over the five years from 1963 


to 1968. | 
| 
| 


Lynis js an allowance for the stimulative effect of lower fares. The pro-rata charges for 
1970 ere assumed to be on 2 par with the 1969 level, requiring no further traffic adjustment 
for declining charter rates. 
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CHARACTERISTICS OF THE eg 969 
SUPPLEMENTAL CARRIERS’ CIA ER TRAFFIC 


As an aid io the analysis of the detailed data supplied by the NACA carriers 
in answer to Information Requests, the material has been digested into a series 


} 


of summary tabics, which are appended hereto. These are so designed that pertinent 


elationships such as iraffic distribution by markei, and ennual traffic growth, are 


adily discernible 
A soriatim review ef wes: tunizs ciocloses the following highlights: 


Transatlantic supplemental tretfic experienced an extremely high 1968-3969 
growth rate (72.7% %). U.S. originate fie set the pace with a growth of 83.8%, 
while European origina indicate 2.4% growth. In absolute terms, 
the 1969 increase in tratfic foe. to an additional 219,190 U. S. originated 
passengers, and 68,272 more European originated passengers. In the case of both 
U. S. and European originations, per passenger charges were lower in 1969 than 


in 1968. Accordingly, the percentage growth in revenue (60.8), although sub- 


stantial, wes outpaced by the percent rowth in traffic. (Table 1) 


Taking only the months for which 1969 actual figures ere available, both 
ger traffic and total revenue show markedly high 1968-1959 growth rates: 
first five months of 1968-1969 a decrease in average fares, however, 
n the revenve growth sate (102.9) being somewhat smaller than the 


ser traffic growth rate (134.0). (Table 2) 


Table 3 sets forth the 1968 scasonal distrivution of passengers and average 
fares, i.c., monthly variations from the average mouth. It is note-worthy that 
the peak month for both U. $. and European originations was August. For U. 
originating traffic the peak season (ic. the months when passenger traffic was 
more than 100% of the average month) extended from June through September. 
In the case of European originating traffic; the 1968 peak season lasted from 
une through October. Average fares generally reflect the strength of demand, 
althcugh the tendency is for fares to soften zbout midway through the peak 
travel sczson. As night be expected, the average fares are the lowest, however, 


when demand is lowest (.c., January-April, and October-Dece mber). 


In relation to the seasonal fare structure of the scheduled carriers the supple- 
mentals carry about 39.5% of the transatlantic traffic total during the peak “fare” 
season (June and August); 54.5% during the “shoulder” months (April, May, July, 


September, October and December), and 6% in the off-season. (Table 4) 
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U. S. originations accounted for about 67% of the supplementals’ transatlantic 
charter traffic in 1968. This proportion increased somewhat in 1969 to 70.9%, 
while European originations dropped relative to total nee from 33% in 1968 


to 29.1% in 1969. (Table 5) 
The California-Europe markets outpace all others, having doubled between 
1968 and 1969. (in second place is the New York-London market with a corres- 

ponding growth rate of 92%). As a result, the 1969 California-Europe traffi¢ 


counts for 1/3 of tot2! U.S. supplemental transatlantic charter tral fie up sas 


| 

28.7% in 1968. Of the four major New Yerk-Europe markets, the largest, by far, 

is the New York-Frankfurt market. However, its growth is outstripped by both 
ne New York-London and the New York-Rome markets which grew in the past 


year, at the rates of 92% and 65%, respectively. (Tables 6 and 7) 


| ° 
The major California-Europe market appears to be Los Angeles-London, which 


hes 8.7% of the total U. S.-Europe supplemental traffic for 1969 and is clearly 


y 


rivaling New York-Frankfurt, which has 8.9% of the total. Los “Angeles-Fraikfurt 
accounts for 6.6% of the 1969 volume, and ranks 9th, just behind New York- 

- | 
London (6.7%). (Table 8) 


Pro-rata charters have been the predominant type flown by supplementais ir 


1968 and 1969. The inclusive tour market, however, has shown marked growth 
ae 
in 1969 as have the number of split charters. Inclusive tours, almost non-existant 


in 1968, increased to 77 in 1969, while split charters increased threefold. (Table 9) 


The size of charter groups sold by the supplementais is almost 20% larger 
than the charter groups sold by the U. S. flag IATA cajricrs. In 1968 the averege 
supplemental charter consisted of 187 seats. This compares with 156 seats for 
Pan American and 159 for TWA. (Table 10) 


RELATIVE IMPORTANCE OF CHARTERS TO IATA CARRIERS 


The IATA carriers have not pushed the charter market in recent years, during 
which scheduled traffic has been surging. Thus, from 1965 to 1967, while! scheduled 
traffic was growing from i4 to 17 percent annually (NACA-209) charter traffic 
grey’ 6 to 7 percent yearly (NACA-211). Jn 1968, the slowdown in scheduled 
traffic ere (to €6.4 percent) — following President Johnson’s exhortations 
that the public be mindful of our unfavorable balance of payments — was attended 


by a dectinc in IATA charter traffic. In the first five months of 1969, however 
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the LATA charter traffic has, been on the upswing and, has grown by 44 percent 
over the corresponding months a year earlier. The growth of U. S. flag traffic, 
has been especially sharp: up 78 percent compared to 34 percent for the forcign 


flag carriers (NACA- ; 


The West Coast-Europe charter market, which is of burgeoning importance to 
the suppicmentals, reinains a negligible portion ef the IATA carriers’ business, how- 
ever. As it did during 1968, the West Coast IATA charter market in 1969 
continued to decline, thereby offsetting, to 2 degree, the notable gains made in 
the remaining U. S.-Evrope charter market, which during January-May of this year 
was up 50 percent over the same period in the prior year. We estimate that for 


the remainder of 1969 JATA charicr traffic should be at least 10 percent heavier 


than during the same pered fnst year, and traffic for the year will climb to 
466,129 passengers, up 19 percent from the 1968 total of 391,730. An additional 
10 percent rise in 1970 will take the IATA charter market over the half million 


mazk, to 512,742.2 


Thus, from the viewpoint of the supplementals, who carried 395,194 passengers 
in 196%, the IATA charter market is not negligible. For, in 1968, despite the 
“drop off, the U. $.-Europe charter market developed by the IATA carriers was 
about equal in size to the supplementals’ U. S.-Europe market. The magnitude 
of this sum can be gauged from the fact that it was still 8 percent more than the 
IATA first-class scheduled traffic (392,000 vs. 364,090). For the entire North 
Atlantic, including Canada, the IATA carriers’ charier traffic (495,000) handsomely 
exceeded the total first-class traffic of 384,090. 


other hand, from the IATA viewpoint, the statistics disclosed that, 
charters have been ‘essentially a sideline for the IATA carriers, developed according, 
to the capacity that happens to be available. In 1968, charter traffic amounted 
to less than 8 percent of total IATA traffic in the U. S.-Europe markets. Thus, 
it is not a significant activity in its own right. This is particularly true of the 
U. S. flag carriers.4 
~2 Prior to the decline of 1968, the IATA charter market had been growing 6-7% anoually. 


(NACA-211) 


3 As NACA-213 indicates, the U. S. flag charter traffic was heaviest in September and Octo- 
ber during 1965 and 1966. It was not until 1967 and particularly 1968 that charters loomed 
important in July just as well as in September and October. By and large the amplitude of 
the seasonal swings manifested by the supplemenial carriers’ traffic is unmatched by the TATA 
charter CiiriersS: While the JATA traffic, (NACA-213) tray be six times the traffic of its trough 
months, supplemental traffic is 2.25 times off season traffic. 


>. l 
om deak, ments 
Vv 


For yaany years, as NACA-214 indicates, the charter market was dominated 


by the foreign flag IATA carriers. Their preeminence, however, began to fade 
in 1967 when the. U. S. supplemental carriers outpaced them. In fact, despite 
the renewed interest in charters by the U. S. flag IATA ceriiers, the supplementals 
cattizd aimost as many passengers as all JATA carriers combined. The supresnacy 
of the suppicmental cartiezs occurred in 1968 when they carried 45 percent of a 
market that had reached over 702,000 passengers, while tic IATA share fell to 
40 percent. 
As for the total charter market, it must be noted that the aforecited 702,000 
s1igers represent only pro-rata passengers carried during the scason (April-Sep- 
tember}, and excludes off-season traffic as weil as other charters such as single 
entity and I7’s. Nonetheless, even this less than full year total for 1968 was 


all scheduled passenger traffic in 1955. 


AN INQUIRY INTO THE APPROPRIATE LEVEL 
OF CBIT FARES — A HYPOTHETICAL EXAMPLE 


The GIT Basing Fares to Hawaii Case (Docket 20580) provides a basis for 
approaching the problem in terms of a guideline for setting a fare level that is 
reasonable for groups of 40 originating in the U. S. if one begins with the ; | 
premise that a reasonable bulk fare for a grovp of 40 in the New York-Uawaii 
market is $355 per roundtrip, or 60 percent above the supplementals’ average 
fares in the market ($222), then the proposed CBIT fare can be raised by 60 


percent above the supplemental fare to reach a compa srable level in the U. S.- 


: | 
In NACA-205 we have indicated the extent to which the proposed CBIT 


fares would have to be boosted to fit the Hawaiian guidctine. Such adjustments 
in the shoulder fares, which are of prime importance, would range from 14 per- 
cent in the New York-Frankfurt market, to 27 percent in the Los AngeiesFrankfurt 


market, up to 57 percent in the New York-Londcn market. ~ 


It is highly pertinent that on the basis of these hypothetically adjusted ‘figures, 


the present GIT fares for 15 passengers — which sheuid be relatively higher |than 
corresponding prices for groups of 40 — turn out to be Jess than the requisite 


CBIT fares in alraost every instance save for the N ew York-Frankfurt market. 
| 
| 


The 60 percent upward adjusiment is, of course, a test probe and does} not 


feprescnt a po sition of NACA. It does, however, illustrate that by and large even 


present GIT fares are too low, as are the bulk of the CRIT fares, which are 
subject of this proceeding. The fact that the per mile yield of the CBIT fares 


re somewhat higher than the New York-Hawaiian per mile yield proposed by PAA - 
¢ P 


55 er mile -~ does not negate this contention.’ 
Pp & 


THE SOURCE OF CBIT FARES 


In determining the composition of future CRIT fares (i.c., with respect to 


s 


the nature of its sources: newly-stimulated, seli-diverted and civerted from supple- 
ental carrizrs) we have inade use of the submissionsin the Hawaiian case, primarily 
Pan American’s. Cur analysis recognizes that any presumption of bias in those 


exhibits rests primarily in understating the diversionary impact of fares proposed 


thercin upon the supplementals’ traff 


In NACA-206 we have tried to analyze: (1) the relationship of the proposed 
CBIT fares te the lowest existing individual non-tour fares and to the IT fares; and 
(2) the corresponding relationship of fares in the Hawaiian market. We find in 
NACA-205 2 striking similarity in the relationship of the proposed CBIT fares to 
the supplemental U. $.-Europe charges, as prevailed between supplementals’ charges 


and the proposed 40 passenger GIT fares in the NYC-HNL market. 


Considering, therefore, the relationship of both the supplemental charges to the 
CBIT fere and the CRIT fares to the existing lowesi fare, and comparing them to 
corresponding relationships in the NYC-HNL market, we have attempted to determine 
how much CBIT traffic would come from each source. The framework for that 
analysis was the source of iraffic estimated by PAA in the aforecited Hawaiian 
procecding. On the basis of Pan Armerican’s forecast, we would estimate that if the 
non-lATA charter traffic consisted entirely of IT charters rather than affinity charters, 
between 57 and 67 percent of the CDIT traffic — averaging about 62 percent — 


would come from churter carviers. 


We recognize, however, that the predominant traffic of the U. S. supplemental 
carriers and the foreign flag charter carricrs in 1970 will remain as pro-rata charters, 
even though IT charters in 1970 will nse above their relatively dormant stage now 


that the question of legal authority has been put to rest. Accordingly, because 


4 For example, the New York-Paris shoulder fare of $200 is 78 percent of the New York- 
Howaii fare although the mileage is 73 percent. The importance of the per mile yield in the 
New York-Paris vis-a-vis the New York-Hawaiian market cannot be fully explored until the 
relative costs of both services are known. It is assumed that Pan American knew the cost basis 


f, 


in setting both the Hawaiian and the European bulk fares. 


12) | 


some passengers do not want to be part of a tour group for reasons of personal 

taste or because they choose to live with friends and relatives upon arrivai, they 

may not be enticed by the CBIT fares with its requisite $100 minimum land 

package. Additionally, 2 number of charter groups will stay abroad more than the 
1 days allowed by the CBIT fares. We have, therefore, assumed that 50 to 52 


percent of the CBIT traffic would come from charter carriers’ traffic. Thus, based 


. . ce . ’ . | 
on the distribution of GIT fare traffic in the Hawaiian case, as forecast by PAA, 


we have concluded as follows: 
New York 


Newly-Gencrated 


Self-Diverted - Charter 
- Scheduled 


Diversion from charter carriers 516 | 
| 
A greater share of the CBIT fares will be newly generated than was true of 
the Hawaiian bulk fares (23% vs. 20%) because the proposed bulk fares are| lower 
relative to the lowest available individual non-tour fares than was true in the 
Wawaiian market. The CBIT fares are particularly lower than the existing individual 
non-tour fares in the West Coast-European markets which command major emphasis. 
The California-European market constitutes the’ fasiest growing European travel 
_ segment. Its traffic is most responsive to a reduction in fare in view of the sizable 
ticket required. (The fare comparisons must be based on the farcs of the shoulder 
months when most of the supplemental traffic is carried. It is also the period when 


Pan American estimates it will carry most of its CBIT traffic.7) 


Self-diversion has been increased from 15 to 17.25 percent based on the rela- 
tionship previously maintained in the New York-Hawaiian market, namely, that self. 
diverted traffic would amount to three-fourths of the newly-gencrated traffic Gin 
the NY-HNL case: 15% vs. 20%). Applying this relationship to the newly-stimulated 
traffic of 23 percent results in 17.25 percent of the traffic being self-diverted. 


This 17.25 percent of the IATA CBIT traffic excludes diversion from the IATA 


5 The percentages are rounded. 


6 This is allocated 4/5 from the U. S. Supplementals; 1/5 from Foreign Flag Charter carriers. 


7 pan American has estimated that of the total BIT traffic it will carry, 77 percent will be 
carried during the shoulder period. : 


] 2.9, 
carriers’ existing charter traffic, which was not a significant source of diversion © 
ir, the Hawaiian GIT case. 
Diversion from TATA charte 


and is derived by applying a factor of 18.5 percent to the forecast future IATA 
8 


charter traffic’ of $12,742 discussed above. 


The residual 51 percent of the future IATA CBIT traffic will be developed 
by diversion from charter carriers. This percentage sccms reasonable, in light of 
the facts discussed above, namely, that some affinity charter passengers, who will 
dominate the 1970 market, may be disinclined to spend $100 for the land package 
or confirm their stay to 21 days. Diversion from the suppiementals has accord- 


y been reduced from 65 percent Gin the Hawaiian case} to 51 percent. 


Based on the above assumptions, the amount of CBIT traffic that the IATA 
cerriers would carry in 1970 would consist of the following: (NACA-219) 
252,421 + 23 percent - newly-generated per NACA-209 
284,029 - 26. percent - self-diverted (from scheduled and IATA charters) 


561,033 - $1 percent - diverted from charter carriers 


1,097,483 - Total CBIT Traffic 


As a result of the foregoing, the IATA total scheduled traffic in 1970 would 


. seven million if the CBIT fares were ef ective. 

(0CO) _per NACA-219 

6,156.6 per NACA-209 (without CBIT fares) 

252.4 newly generated per NACA-209 
self-diverted from IATA charter 
diverted from charter carriers 


probably 


Total LATA Scheduled Traffic (with CBiT Fares) 


Accordingly, the CBIT traffic (1,097,5C0 per above) would constitute 15.5 


percent of the total scheduled traffic. 


The same forces would result in reducing the six U. S. suppiementals 1970 
traffic by 448,000 (i. e. 80% of 561,090 diverted from charter carriers) — 
from a million passengers (NACA-275) to 552,200, a reduction of 45% in fore- 
cast 1970 traffic. GNACA-220) The end result would be 19% below estimated 
1969 U. S. supplemental traffic. (NACA-220) 


8 the 18.5 percentage factor is rooted in the relationship of 17,500 passengers, which Pan 
American estimated CBIT fares would divert from its own charter traffic, to the total charter 
traffic carried by Pan American in 1968 of 94,728. (See page & of Pan American’s economic 
justification, March 13, 1969). 
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TABLE 4 


DISTRIBUTION OF SUPPLEMENTAL CARRIERS’ TRANSATLANTIC. 
TRAEFIC BY SEASONALITY OF FARES, BY ORIGIN OF TRAFFIC - 
YEARS DE AND 1969 (Adjusted) 1 | 


Year/Seasonality of Fare 


1968_ 
Peek 
Shoulder 
Off 
Year 
% of Yearly Total 
Peak 
Shoulder 
Off 


Year 


1969 (Adjusted) 


Shoulder 
Off 


Year 


% of Yearly Total 


Peak 
Shoulder 
Off 


Year 


Originating 
in U. S. 


105,959 
141,452 
17,455 


189,010 
254,301 
40,745 


484,056 


i See Table 1 for adjustment (Note 1). 


Originating 
in Evrope 


49,949 
73,923 
6,456 


130,328 - 


73,318 
113,229 
11,953 
198,500 


36.9 
57.0 
6.0 


100.0 


%: U.S.) 


Total of Total ; 


155,908 


262,328 
367,539 
52,698 


682,556 


38.4 
53.8 
77 


100.0 
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DISTRIBUTION OF TRANSATLANTIC CHARTERS 
FLOWN BY SIX SUPPLEMENTALS, 
BY TYPE OF CHARTER, 
1968, 1969 
Number of % of Total 
Charters 
1968_ 1969 


Single Entity 
Fro Rata 
Inclusive Tour 
Split 


Total 


Source: 102, 104. 
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TESTIMONY OF BRIAN A. COOKE 
DIRECTOR AND SENIOR VICE PRESIDENT 
WGRLD AIRWAYS, INC. 


d 1 am Senior Vice President and Assistant 


My name is Brian A. Cooke an 
and a Director of the Company. Before 


to the President of World Airways, Inc., 
964, I had been employed for cighteen years by 


joining World on March 1, 1 
Haweiian Airlines, Inc., in various administrative capacities, most recently as Vice 
President-Finance and Treasurer. A snore complete biographical statement is at- 


“tached as Appendix A. 


I, INTRODUCTION 


The supplemental carriers with transatlantic authority believe that the IATA 
B.LY. fare proposal would virtually destroy their inclusive tour charter operations, 
ang divert a very substantial part of cur pro rata charter business. A major pur- 
pose of this testimony is to explain the reasons for this conclusion. Our position 
is, faci, similar to thet which has in a slightly different context been expressed 
in the reports of the European Civil Aviation Conference: namely, that the ‘har- 

moniovs development of air transportation, whether schedule or charter, depends 
upon a balance in the price of the various categories of service to avoid disorderly 
competition. It is our view that such balance requires a substantial per seat ipsice 
differential if the IT and pro rata charters are to be operated by the suppiementals 


in conjunction with the IATA B.LT. fares. 


MW. THE INTER JAVIONAL ITC PROGRAM OF THE | 
SUPPLEMENTALS HAS BEEN VERY LIMITED 
Although EC authority was issucd by the Board in September 1966, it was 
not until two years later that the travel industry had the neces ary confidence to 
implement this authority. The CAB wards were immediately eee in |court 
by the international route carriers in litigation which found its way to the $u- 
preme Court and eventually had to be resolve d by Congress in an amendment to 
the Fede viation Act, by the adoption of PL 90-514 effective Sep tember 26, 
1968. | 


The une vextainty, associated with the legality of the awards was accentuated 
by the uncertainty as to the availability of landing rights for such services at 
major European destinations. World’s own investigation concerning such rights 
convinced it that no policy was to be adopted by any European country until 


the-members of the European Civil Aviation Conference coul¢ establish a uniform 


1 
policy; and, of course, such policy has not been forthcoming. Despite efforts by 
f 


this Government to remove the dowois that have prevented the emerson 
of these rights, they continue today. These factors very iargely explain the fact, 
as reporied in the Board’s Press Release of April 14, 1969, that only one trans- 
atlantic ITC was operated by the supplemental carriers in 1968. This means that 
in considering the competitive impact of the proposed IATA fares upon IRC: 
operations, we must necessirily look to the experience of the supplementals in 


the domestic ITC markets. 
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DI. BOMESTIC INCLUSIVE TO JR JARTERS WERE 
MARKETABLE ONLY WHE! IEY ENJOYED eee i 
A SUBSTANTIAL PRICE D d et adr 
sae J 
The adverse impact of the IATA bulk If fares on ITC programs of supple- 


s is clearly indicated by the substantial collapse of the/G.LT. fares in late 

68. The Hawaii situationsis such a close parallel to the one now developing 
in the Atlantic that the Hawaii experience provides an accurate means to mea- 
sure the probable effect of the bulk IT fares on the ITC plans of the supple- 
mentuls in the Atlantic market. 


Domestic ITC authority of the supplemental was granted in mid-1966, and 


I 


the logical market for the initial programs was Mainland/Hawaii. World, in con- 


junction with Berry World Travel as the tour operator, was the first carrier to 
KM Oting ly 2 en - F A 
re an YrC program to Hawaii~a series of 40 trips in May through Decembe: 


1967, originating from New York/Chicago and Oakiand/Los Angeles. It was an 
overwhelming success, with the load factor on the Mainland/Hawaii segment aver 


aging nearly 100%. 


After this initial success, World and Berry greatly expanded their Hawaii 
ITC program in 1968, starting the program in January, rather than May, and 
doubling the weekiy frequencies during the peak travel season—June through 
September. Although ambitious Hawaii ITC programs were inaugurated in 1968 
by cther tour overator/supplementeal carrer combines, Berry World’s 1968 ITC 
program was the largest. For 1969, Berry Werld chose to hold its Hawaii pro- 
gram to the 1968 Isvel, anticipating the entry of additional tour operators and 
supplemental carriers in the Hawaii ITC market. The United East Coast-Hawaii 
G.LT. fere of $255 for groups of 154 or more (with ascending fare levels for 
groups of 88 and 105) was introduced just prior to the start of Berry’s 1969 
program. Prior to its introduction, 1 believe that the lowest East Coast-Hawaii 
G.LT. fare was about $350. In light of the United G.LT. fare, Berry World . 
would have been better off to have limited its program to the peak months of 


June through September only. 


The results of the Berry World program in January through June of 1969, 
because. of the United G.1.T. fare, have been so poor that, in spite of a mid- 
period reduction inthe tour price, Berry World has cancelled out its 1969 pro- 
gram with us effective October 16, and has advised us that in 1970 it wishes 


to operate a program solely in the peak season period of June through September. 
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Appendix B shows the number of passengers carried on cach of the Berry 

’ flights for the period January 1968 through June 1969. During calendar 
year 1968 there were 2 total of 136 flights ‘with an average load factor of 16.2%. 

In the first 6 months of 1969 there were only 44 flights with an average load 


4 


factor of 61.4%. In the first 6 months of 1968 Berry operated 74 flights with 


o) 
an averese joad factor of 71.5%. From this we conclude that the inclusive tour 


charter program could not successfully compete with United’s G.L.T. fares. 


This decline in 1969 does not result from added competition from ITC pro- 
grams of other tour operators and suppleinentals. In fact, the three principal tour 
operators competing with Berry World for the Hawaii market-American Interna- 
tional Travel Service (AITS), Tradewind Tours and Rogal Colpitts—sharply cus 
tailed or cancelled entirely their ITC programs in carly 1969, shifting their tours 
to the use of the United G.1.T. fare. Only Berry World has made a concerigd 
effort to continue the ITC in competition against the United G.LT. fare, and they 


have been unable to sustain 2 load factor sufficient to support the program. | 


The United G.LT. has not only brought about this sharp cut in the sched 
uled carriex’s price, but it also brings to the tour operator the following incentives 


to drop the ITC and use the G.LT.: 


1. The lower capital r'sk to the tour operator who uses the 
United C.LT.; 

2. The absence cf the tour operator bonding requirement; 
The greater marketing capability of United’s nationwide 
sales office network, compared to the limited coverage 


of the tour operator’s own outlets thru retail travel agents; 
and 


4. The sales advantage for the tour operator in using a “name 
brand” carrier, such as United. i 
As an example of the latter, in 1967 and 1968, Berry World relied considerably 
upon Liberty Travel, 2 mejor New York retail travel agency, for the marketing 
of the Berry World floliday Jet Tours tc Hawaii via World. In late 1968, im- 
mediately after United’s Hawaii G.LT. fare became effective, Liberty Travel | ter- 


minated its use of the Berry World Tour as its economy tour package for Hawaii, 


advising that the United “brand name” was so much easier for them to market, 
patticularly in view of the fact that the price difference was negligible. Good 
business judgment dictated his action, even though he was entircly satisfied,| as 


were his clients with the Berry World Holiday Jet Tour. 
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HI. DOMESTIC INCLUSIVE TOUR CHARTERS WERE 
MARKETABLE ONLY WHEN THEY ENJOYE 
A SUBSTANTIAL PRICE DISFERENTIAL: 

The adverse impact of the IATA bulk IT fares on ITC programs of supple- 
mentals is clearly indicated by the substantial collapse of the/G.LT. fares in late 
1968. The Hawaii situationsis such a close pz: allel to the one now developing 
in the Atlantic that the Hawaii experience provides an accurate means to mnea- 
sure the probable effect of the bulk iT fares on the ITC plans of the supple- 


mentuls in the Atlantic market. 


Domestic ITC authority of the supplemental was granted in mid-1966, 2 
the logical market for the initial programs was Mainland/Hawaii. World, in 
junction with Berry World Travel as the tour operator, was the first carrier 
heh on ITC program to Hawaii—a series of 40 trips in May through Decembe: 
1967, originating from New York/Chicago and Oakiand/Los Angeles. It was an 


overwhelming success, with the load factor on the Mainland/rawaii segment aver 


aging nearly 100%. 


After this initic ecess, World and Berry greatly expanded their Hawaii 


tial su 
ITC program in 1968, starting the program in January, rather than May, and 


doubling the weekiy frequencies during the peak travel season—Junc through 


S 4 


ral 


“September. Although ambitious Hawaii ITC programs were inaugurated in 1968 
by other tour overator/supplemental carrier combines, Berry World’s 1968 ITC 
program was the largest. For 1969, Berry Werld chose to hold its Hawaii pro- 
gram to the 1968 level, anticipating the entry of additional tour operators and 
supplemental carriers in the Hawaii ITC market. The United East Coast-Hawaii 
G.LT. fere of $255 for groups of 154 or more (with ascending fare levels for 
groups of 88 and 105) was introduced just prior to the start of Berry’s 1969 
program. Prior to its introduction, I believe that the lowest East Coast-Hawaii 
G.LT. fare w2s about $350. In light of the United G.LT. fare, Berry World 
would have deen better off to have limited its program to the peak montis of 


June through September only. 


The results of the Berry World program in January through June of 1969, 
because. of the United G.LT. fare, have been so poor that, in spite of a mid- 
period reduction in the tour price, Berry World has cancelled out its 1969 pro- 
gram with us effective October 16, and has advised us that in 1970 it wishes 


to operate a program solely in the peak season period of June through September. 
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Appendix B shows the number of passengers carried on each of the Berry 
TC flights for the period January 1968 through June 1969, During calendar 
year }968 there were a total of 130 flights"with an average load factor of 76. 2%. 


In the first 6 months of 1969 there were only 44 flig ghis with an average lozd 


factor of 61.4%. In the first 6 mosiths of 1968 Berry operated 74 flights with 
o, 


an averase ioad factor of 71.5%. From this we conclude that the inclusive tour 
charter program could not successfuily compete with United’s G.L.T. fares. 


This decline in 196 does not result from added competition from ITC pro- 
grams of other tour operators and suppleinentals. In fact, the three principal tour 
operators competing with Berzy World for the Hawaii market—~American Intesna- 
tional Travel Service (AITS), Tradewind Tours und Rogal Colpitts—sharply cur- 
tailed or cancelled entirely their ITC programs in carly 1969, shifting their tours 
to the use of the United G.LT. fare. Only Berry World has made a conceried 
effort to continue the ITC in competition against the United G.LT. fare, and they 


have been unable to sustain a load factor sufficient to support the program. 


The United G.LT. has not only brought about this sharp cut in the sched 
uled carrie:’s price, but it also brings to the tour operator the following incentives 
to drop the ITC and use the G.LT.: aa 


1. The lower capital risk to the tour operator who uses the 
United C.LT.; 


2. The absence ef the tour operator bonding requirement; 


The greater marketing capability of United’s nationwide 
sales office network, compared to the limited coverage 

of the tour operator’s own outlets thru retail travel agents; 
and 


4. The sales advantage for the tour operator in using a “name 
brand” carrier, such a3 United. 


As an example of the latter, in 1967 and 1968, Berry World relied considerably 
upon Liberty Travel, a ma jor New York retail travel agency, for the marketing 
of the Berry World floliday Jet Tours to Hawaii via World. In late 1968, im- 
mediately after United’s Hawaii G.1.T. fare became effective, Liberty Travel; ter- 
minated its use of the Berry World Tour as its economy tour package for Hawaii, 


| 
advising that the United “brand name” was so much easier for them to market, 
ae. in view of the fact that the price difference was negligible. Good 
business judgment dictated his action, even thougi h he was entircly satisfied, as 


were his clients with the Berry World Holiday Jet Tour. 
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iv. IN COMPETITION WITH. THE IATA BLY. FARES, ITC'S 
WILL NEED A SUBSTANTIAL PRICE ADVANTAGE 

For the past several months World has been evaluating the market for the, 
sale of transatlentic ITC’s; has established an ITC sales department; has employed 
as its director a tour operator for the past 1] years who has had expericnce with 
ITC programs in Europe as well es G.I.T. and ITX packages. This department 
has met with prospective tour operators throughout the United States and the 
following table is a summery of the principal features of concern to our pros- 


tive customers: 


COMPARATIVE FEATURES 


4. Minimum number of passengers 
2. Bond required 
3, Prior CAB filing « YS 
4. Destinations : uncertain—depends All of Western Europe 
; on landing rights 
5. Number ef overnight destinations 3 1 
6. tntra-Europesn transportation Requirec Not Requirec 
‘ throuchout tour 
7. Hoteis Required Partially required 
throughout tour 


8. Air step-overs it) 
9. Examp!es of comparative cost— 
air transportation cost only: 
2) 3/20-4/5 $174 
b) 6/5—G/21 * 479 
_e) 7/10-7/28 125 


—— 
© Although the Sosrd has recently proposed a bonding requirement for B.1.T. tour opere- 
tour operators, | understand thet it also suggested & an alternetivs that |ATA carriors 
be porraitted to guarantec performance of tho tour. 


From the above tabulation it is clear that a transatlantic ITC program suffers 


some of the same competitive disadvantages as in the Hawaii market, plus one. 


The one significant difference is the very grave uncertainty as to the European 


destinations to which the ITC’s will be permitted. On the other hand, the route 
carriers will be able to provide B.I.T. service to every country in castern and 


western Europe—without any auestions whatsocver. 


129 | 
¥ should also emphasize that the cost comparisons sct forth in the above 
tabulation do not tell the entire story because of very real, yet hidden, costs) in- 


_eusred by the operator of inclusive tour charters. They are: 


1. Cost cf bonding; 
2. Cost of the preparation of the tour prospectus, which 
includes: 
a. Submission of current fiscal report: 
b. Consultation with local attomecys; 
c. Consultation with Washington, D. C. attorneys. 


Preparation of brochure material (greater than for B.LT. 
tours): 


Harassment by IATA. carrier local offices (loss of coopera- 
tion securing seats, taking care of clients, loss of trips, favors, 
etc.); and 


Setting up a sales team and/or merchandising plan capable of 
producing 165 passengers (for, indeed, 250 passengers in the 
case of supplementals with DC-8-60 series aircraft) rather than 
40 (more costly than for B.I.T.). 


We estimate that the above “hidden” costs have the effect of increasing the 
| 

transportation charges by at least 5%. Of this amount 3 to 4 percent is related 

to the cost of bonding and 1 to 2 percent is the greater administrative expenses 


associated with this operation. . | 
| 
When all of the items enumerated above are taken into consideratien, we be- 


eve that a substantial price differential is essential if ITC’s are to- be operated 


effectively in competition with the IATA B.I-T. fares. 


V. THE IATA B.LT. FARES WILL ALSO HAVE A VERY SERIOUS COMPETITIVE 
IMPACT CN THE AFFINITY GROUP CHARTER PROGRAMS 
OF THE SUPPLEMENTAL CARRIERS 


Several of the problems faced by the tour operators with the ITC charter 


programs are encountered by the chartering organizations themselves in connection 
with pro rata charter programs. These probleins are acceptable when the price 
advantage is substantial and, in our view, become increasingly unacceptable jas the 


price differential is narrowed. 


It is, of course, necessary for the chartering organizations to achieve what 
most people regard as an unusually high load factor in order for the economics 
of charter transpcrtation to be meaningful. This has proved to be difficult for 
many organizations. For example, World alone had 273 trips cancelled in 1969 
by chartering organizations which were unable to develop a sufficient passenger 
load—the majority of which were transatlantic—and many which were successful 
in doing so expended a considerable promotional effort. In 1969 we have con- 
tracis with some 2!5 different chartering organizations, of which 138 have con- 
trected for a single round-trip charter flight; this illustrates that most ef our cus- 
tomers are relatively! small organizations and we believe they will be diverted to 
the IATA B.LT. fares unless there is a substantial price advantage in charter trans- 


portation. 


Although there are no formal bonding requirements or filings required at the 
CAB in connection with pro rata charters, the paper work related to compliance 
wih Part 295 of the Economic Regulations is 2 substantial burden—one which 
can entirely be avoided by use of the B.LT. fares. Similarly, the uncertaintics 
with respe snding and uplift rights are considerably less in the case of pro 
rata charters than with ITC’s, yet they still exist; and in many cases such rights 
are available only on proof of compliance with IATA’s own charter regulations, 


in addition to those imposed by the CAB. None of this uncertainty, of course, 


will exist with respect to the use of B.LT. fares. 


Other advantages offered by the B.LT. service will be the frequency of flights 
and the “brand name” of intemational route carriers. We co not regard the ne- 
cessity for purchasing $100 of land arrangements as a serious impediment to the 
use of the B.LT. fares—because most of our charter passengers today contract for 
such arrangements.' We estimate that on the average 50% of the passengers on 
World’s affinity charters wll purchase ground arrangements from a travel agent in 
an amount of at least $100. Tiis is lower, of course, with the ethnic groups, 
but is considerably higher with some of the professional and sccial organizations. 
We have made a recent check of this experience and found, for example, that on 
two flights for a Lions Club 70% of the patticipants purchased ground packages; 
90% on one flight ‘for the Northern California Golf Club; 70% on one flight for 


the Telephone Pioneers; 80% on one flight for San Mateo College; and 60% for 


15 flights of an organization known as BAETA. 


CONCLUSION 
| 
In making our projections for the next year World has estimated that apprOX- 
imatcly 20% of its transatlantic passengers will come from the operation of inclu- 
sive tour charters; this assumes, of course, that the present questions with respect 
to landing rights at major European destinations will be favorably resolved and it 
assumes further that we will not have to compete wiih the proposed IATA BLT. 
fares. If those fares become effective it is our opinion that the ITC program ! will, 
for all practical purposcs, be eliminated and that there is a very real danger that 
30 to 40 percent of our affinity charter business would be lost to the B.L.T. fares. 
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TESTIMONY OF ANTHONY G. VIGLASS 


My name is Anthony G. Viglass. I am Vice President-Sales for Overseas 
National Airways. : 
1. The adoption of transatlantic bulk inclusive tour fares by the IATA 

coxtiors has unquestionably affected adversely ONA’s sales of transatlantic ITC 
and affinity charters. A good iJlustration involves Unitours, Inc., a Los Angeles- 
based tour operator, for which ONA is performing a program of transatlantic 
ITC’s to Spain during 1969. That program was to expire on December 12, 1969. 
When it was announced that IATA bulk fares would become effective on Novem: 
ber 1, 1969, Unitours advised ONA that it would terminate its transatlanti¢ ITC 
program as of October 31, 1969. Unitours’ President expressed the view that 
the bulk fare has important advantages over the ITC mode, and stated that if 
his competitors go over to the bulk fares he would have to do wre same in order 
to remain competitive. Two of the major advantages which he cited were that 
the bulk fares do not require him to guarantec a full plancload and that they 

co not require him to transport the passengers to three different points, which 


movements, he said, cost him an average of $60 per passenger. | 


| 
ONA recently discussed with Unitours 2 1970 ITC program to Europe and 
submitted a proposal for 31 round-trip flights, involving about $1.9 million in 


revenues. Unitours replied by letter - a copy of which is a attached to this | exhibit. 


Unitours’ views are typical cf those which other tour operators, as Te as 
travel agents or: affinity charters, have expressed to us. 
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2. I think it is also pertinent to compare the impact that United Air Lines’ 
mainland-Hawaii GIT fares have had upon ONA’s ITC traffic in that market. 
fhe United GIT fare between major East Coast points and Honolulu, with one 
stopover in each direction, was (and is) $255 for groups of 154 or more persons. 


The rate per revenue passenger mile is about 2.55 & 


By reason of the United fares, ONA has suffered during 1969 over $4.7 
million in cancellations of firm bookings for ITC’s. This figure includes cancclla- 


tion of a $4.1 million ITC contract with Inter-Istand Tradewind Tours, a tour 


operator which has provided a large percentage of United’s GIT trafiic. 


Cable: UNITCUR 


UNITOURS, INC. 
1543 West Olympic Bivd. - Los Angeles, California 90015 - 381-3832 


San Francisco . New York . Washington, D.C. . Dallas . Toronto . Honolulu . Paris 
June 2, 1969 


Mr. Leonard D. Ablicter, Vice President 
Marketing and Sales - Western Region 
Overseas National Airways 

8155 Van Nuys Boulevard 

Van Nuys, California 91402 


Dear Len: 


Thank you for submitting to us your offer for our proposed 
1970 ITC program to Europe. 


We would very much like to make an early decision on this 
program but, in view of the possibility of the availability 

of the IATA bulk fares being extended beyond April 31, 1969, 
we feel that we have to hold a decision in abeyance pending 
the final resolution of this matter. 


We will gladly consider committing to those flights which 
have 2 duration of more than 21 days and for which bulk fares 
could not be used. We will defer a decision on the remainder 
of the program for the time being. 


Sincerely yours, 
Is/ 
: Wi. Edward Devine 
HED/me Vice President - Sales 
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TESTIMONY OF HOWARD K. HOWARD 


My name is Howard K. Howard. Iam Vice President - Marketing and 


Planning for Saturn Airways. 


fhe IATA carriers’ adoption of transatlantic -BIT fares has unfavorably 
affected Saturn’s 1970 transatlantic charter program both ITC and affinity, ‘in 
several different respects. | 

First, we have been compelled in a number of cases to substantially lower 
our rates. Tour operators with whom Saturn has been negotiating transatlantic 
ITC programs have insisted that the ITC price must be much lower than the 
BIT fare in order to allow the tour operator a margin to provide superior | 


ground arrangements, in order to be abie to fill the entire capacity of an aircraft. 


. 


Second, other tour operators have simply adopted a wait-and-see attitude 
toward 1970. Some want to see what their competitors will do, and others are 
waiting to see whether the effectiveness of the BIT fares will be extended beyond 
March 31, 1970. If so, we expect either to lose the business or to retain it only 
at a greatly reduccd price. In the meantime, these tour operators are simply 


not chartering ITC’s from Saturn or other supplemental carriers. 
- : 


Third, the announcement of the BIT fares has had a chilling effect ugon 
Saturn’s transatlantic affinity charter bookings for 1970. Both our actual bookings, 
and requests for bookings, are running far below the same time last year. ‘Our 
sales people have called many travel agents in an effort to determine why our 
bookings are so light. The reason we are given is that charterers and agents are 
waiting to see whether the transatlantic BIT fares will be in effect during the 


1970 summer scason. Most transatlantic affinity charter passengers purchase 


ground tour arrangements, either through travel agents or directly, and are! 


definitely subject to diversion to BIT fares. 
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REVISED ESTIMATE OF 1970 IATA CHARTER MARKET 


US. as 
% of 
Both U.S. Total 
PAA TWA Carriers IATA tATA 


- 1968 ‘94,728 39,070 133,728 34.2 391,730" 


+969 © 497,312 42,250 239,562 35.07 684,465 

Growth 1968-69 75% 

Est. Growth 1969-1970 (@ 2/3 of 1968-69 Growth Rate) 50% 
1970 @ 1.5 Times 1969 ae 1,026,6S8 


—(009)— 


Actual Estimated 
1963 1970 


Summary: 
Supplemental 1,091 


ATA 1,027 


1 ber NACA—211. 


2 per NACA—212 (first 5 months of 1969) 
Sourse: NACA—8&-28 and -212. 


Exhibit NACA—220 
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DIVERSION CF TRAFFIC FROM SIX TRANSATLANTIC 
SUPPLEMENTAL CARRIERS AS A RESULT OF 
CBIT FARES—YEAR 1970 


Forecast of Supplemental U.S. Transatlantic Traffic 


witheut Institution of CBIT Fares 1,001,023" 


Diversion Due to IATA Bulk Fares 448,826? 


Supplemental Carrier Traffic Assuming Introduction 
of Bulk Inclusive Tour Fares , 


Supplemental Treffic After Introduction 


of C.B.1.T. Feres as a Percent of: | 
| 


1988 Supplementa! Traffic 


139.7% (=852,197/395,1949) 


. 2 | 

1£6S Supplemental Traffic 80.9% (=552,197/682,556°), 
| 

55.2% (=552,197/1,001,023) 
| 


1979 Projected Normal Growth 
Supplemental Traffic 


3 exhibit NACA-218. 
2 Tot! diversion from charter carriers equals 551,033 (See Exhibit NACA-—218). The diversion from the U.S. 


Supplemental Carriers is assumed to be 80% of this total, the other 20% diversion coming from the foreign charter 


carriers. 


3 Exhibit NACA—200. 
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EXCERPTS FROM REPORT OF CHARTER 
STUDY GROUP 


PAN AMERICAN WORLD AIRWAYS 


June 17, 1968 
Members of the Charter Study Group: 


Aitached is the Report of the Charter Study Group 
as submitted to the TAC. 


I sincerely regret that due to my very unusual work- 


load, } was unable to finish and forward it to you before having 
io submit it to the TAC. Hopefully it is not inaccurate or incon- 
sistent with what we agreed. I know it is not as complete as 


intended but J think it will adequately serve the TAC’s purpose. 


Before submitting it for inclusion on the Conference 
Agenda, it is'my intention to incorporate more detail (which would 
not affect the TAC’s deliberations) including any suggestions any 


of you might have. 


If you question the accuracy of any part of the 
Report as submitted to the TAC, please communicate your views 
to Don Reynolds by cable. He will sce that they are raised at the 
TAC meeting. 


Sincerely, 


Frank Crosson 
Attachment 


PAN AM BUILDING NEW YORK NEW YORK 10017 
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REPORT 


Charter Study, Group 


Introduction 


Since the Honolulu 1966 Composite Conference Mecting, the Charter | 


Study Group has held three meetings - the latest May 7-10, 1968. 


Pursuant to requests from the Traffic Conferences, the Traffic Advisory 
Commmittce and the TAC Charter Policy Group, the Study Group hes cont 
cerned itself principally with compiling and analyzing charter traffic statisti ios 
and government charter regulations and developing recommendations to enable 
Members to cope more effectively with the increasingly serious impact of 
charter services. 

In this connection at its meeting held July 18-19, 1967, the Study 
Group submitted to the Members a series of policy questions (see Attach- 
ment 1). The TAC answered question No. 1 at its 36th Meeting, Septern- 
ber 27-29, 1967 (see Attachment 2). The Study Group construed this 
policy statement te mean, in essence, that the IATA carriers’ primary business 
is scheduled services and that their charter policies should be so devised | 
as not to ‘have an adverse affect on scheduled service traffic. The TAC 
policy statement was reported to the IATA Executive Committee and thé 


1967 Annual General Mecting and no dissent was noted. | 


With this general background in mind, this Report is divided into 


Part I The Study Group’s recommendation to the 
Conference Members as to the soundest method, 
consistent with the referred to TAC policy 
statement, for coping with charter competition 
on 2 worldwide basis, together with an outline 
of the relevant considerations or factors under- 


lying such zecommendations. 


Part Il - Traffic statistics (scheduled and charter) and 
applicable government charter regulations. 


Part Ii - The Study Group’s recommended modification to | 
the current Resolution 045. 
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Recommendation Part I 


That the proposal outlined below be adopted on a worldwide basis 
commencing April 1, 1970. 

(a) A group inclusive tour and an effinity group fare at a 
level (to be agreed) but low enough (i) to generate the 
traffic needed to accommodate the substantial increase 
in IATA carriers’ capacity, and (ii) to compete effec- 
tively with the non-lATA carriers’ inclusive tour charter 
rates end with the affinity charter rates available from 
both IATA and non-IATA carriers. 

The referred-to new fare would be the same for group 
inclusive tours and affinity groups. 

The fare would be made availabie only to (i) IATA 
travel agents (Tour Organizers) for use solely with 
inclusive tours (to be strictly defined) which include 


at least fourt stopovers (with pre-reserved hotel or 


other sleeping accommodations) not less than 50 miles 


apart; and (ii) bona fide affinity groups. 

It would be required that the tour be a genuine 
inclusive tour (i.¢., with pre-reserved hotel accomnmo- 
dations! and ground arrangements) so as to prevent 

the use of the low fare for other than tour purposes. 
There would be no minimum tour price reauirement. 
The Tour Organizer and the affinity group would be 
required to contract for a minimum number (to be agreed) 
of seats and would be entitled to no cancellation refund 
prior to a given number of days (to be agreed) before 
departure time. In utilizing this minimum number 

of seats, the Tour Organizer would be authorized to 
have transported two distinct and separate tour groups, 


each of an equal number of passengers. 


The carrier would be limited in the number of seats 
jt could seli at such fare, such maximum number to 
be agreed at the Conference meeting for the various 
type aircraft. To illustrate, in respect of aircraft 


having a seating capacity not in excess of 180 seats, 
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the maximum saleable seats would be 40; for aircraft 
having vp to 300 seats, 80, and for aircraft having 
over 300 seats, 120. 


The group inclusive fare would have a minimum stay 
requirement (to be agreed). 

No commission would be payable on the group inclusive. 
tour fares and Members would be prohibited from 
sharing any of the tour operators’ expenses including 

the purchase of tour folders, 

No tour conductor reduced fare privileges would be 
permitted. 

The existing group inclusive tour, and affinity, fares 


or as many as possible of these would be eliminated. 


Relevant Factors 


1. In general, as indicated below, the industry’s economy class seat | 
factors for 1966/67, 1967/68, 1968/69 (est.) are on a downward trend 
and iis availabie capacity on an upward trend. all 
Capacity 
Increase 

_Passenger _Lozd Factors 1969/70 
Actual Actu2l Estimate over | 
Area 1966/67 1967/68 1968/69 1968/69 


Low Class 

North America - South America 50% 

North. and Mid-Atlantic 58 56 

South Atlantic : 56 55 

Europe - Northern Africa 50 2 $3 

Europe - Southern Africa 55 

Europe - Middle East 54 

“Local Europe 60 

Europe - Far East 48 

Local Far East : 59 

North and Mid-Pacific 55 | 
South Pacific 45 : | 


2. On the North Atlantic, the number of Members’ unused available 


seating capacity is on an upward trend. 
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In 1966, the number of unused available seats (ali classes) was 
2,651,254 and in 1967, 3,305,671. 
3. Charter traffic is constantly increasing on the North Atlantic. 
(3) «1965 (A pril-September inclusive) - 397,000 passengers. 
(ii) 1966 (AprilSept ember inclusive) - 452,000 passengers. 
Gii) 1967 (April-September inclusive) - 595,000 passengers. 
The IATA carriers’ share of the traffic has progressively decreased: 
1965 - 68.8% 
1966 - 60.8% 
1967 - 47.4% 

4, Supplemental carriers (U. S. and foreign) doubtless will, if authorized 
to operate, introduce and strenuously promote reduced inclusive tour and 
affinity charter rates and the authorized United States Tour Organizers 
doubtless wili offer even lower inclusive tour fare transportation than now 


offered. 


NOTE: The United States Supreme Court recently decided 


that the Supplementals may not operate inclusive 
tour charters internationally. However, a Senate 
Subcommittee is presently considering Jegisiation 
to permit such operations. 
5. The U. S. Supplementals, at the end of 1967, had on order 
15 DCS - 60 seties, 3 B-747’s and 3 Boeing SST aircraft. 
6. There are now 38 United States and forcign scheduled and Supple- 
mental non-JATA air carriers authorized to operate on the North Atlantic 
and it is expected that in 1969 and 1970 this number will be increase 


7. Intra-European international nonescheduled traffic for 13 countries 


and its percentage of the total traffic is on an upward trend. 
1962 1966 1967 


Non-Scheduled 
Passengers (090) 1,780 . 4,710 


Non-Scheduled as 
% of Total Traffic 15.7% 7% 23.8% 
About 10% of the 1967 non-scheculed passengers constituted inclusive 
tour traffic. 
8. Between Germany and the U. K., on the one hand, and certain 


holiday resort points in Europe, on the other, the percentage of non-scheduled 


14] | 
| 
| 
passengers to scheduled passengers for the 1967 period April-October (inclusive} 
range from $4 to 494% (see Attachment 3). 
3 : , | 
In respect of IT traffic to holiday resort points, the Study Grou 
considered, but Goes not propose, a fecommendation that Traffic Conference 
2 adopt, for Europe, 2 115 type resolution to be applicable to the Study, 
Group’s proposed inclusive tour and affinity group fares and to Paragraph |(8) 
of Resolution 045. | 


9. There are 48 non-IATA charter carriers operating in Europe. 


It is the Study Group’s view that the proposal outlined above has 


the following advantages: 
1. It is based on the use of scheduled services. ! 
2. A sufficiently low yet economic fare would (i) generate new . 
traffic, (ii) divert a substantial part of present traffic from affinity | 
charters now operated by both IATA and non-IATA carriers, (iii) com- 
pete effectively with the charter rates now being offered and likely to 
be offered by the Supplementals for use with inclusive tours, and | 
(iv) prevent any substantial diversion of traffic to the Supplemental | 
carriers’ inclusive tour charters. : 
3. As concerns inclusive tours, the fare is non-commissionable. | 
Thus, apart from the children’s discount, the gross yield would be, | 
in effect, the net yicld.* | 
4, The requirements regarding the minimum number of 
purchasable seats and prohibition of refunds assures a relatively 


guaranteed revenue return. 


5. The limitaticn on the number of saleable scats per aircraft! 
would preclude uncontrolled competition for the low yield fare 
traffic among IATA carriers, thus preventing too great a reduction | 
in the over-all yield. 

6. ‘The elimination of the existing group inclusive tour and | 
he several group affinity fares would considerable simplify our 
fare siructure and make sales efforts less costly. ; 


* * “ 


*rhis assumes also that appropriate pro-rate agreements would be made in respect! of 
the proposed fares. . 


Question 


Question 


Question 


Qisestion 


‘Attachment | 
What part in the IATA Members’ scheme for the develop- 
ment of air transportation should be assigned to charter 


services? 


\re IATA Members to be permitted to continue operating 


or controlling non-IATA charter air carriers? 


By what method should JATA Members endeavor to cope 


with the existing uncontrolled non-IATA charter air carrier 


competition? 


Should Resolution 045 be modified so as to permit “split” 


and “part” charters? 


To what extent do IATA Members aid and assist non dATA 
charter air carriers to operate at a lesser cost than otherwise 
would prevail and shoud consideration not be given to 


contrciling this aspect of the problem? 


Ci 
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Conf. Doc. 524 

Agenda Item 408 

June 18, 1968 
POLICY 


AGENDA ITEM 408 


RESOLUTION 670d (OS0d) NORTH ATLANTIC 21-DAY EXCURSION FARE 


Problem: 


Solution: 


(Submitied by Sabena) 


All available statisties (carricrs’ and JATA’s) reveai a clear drop 
in the general Icad-factor during the week-ends and during the! 
first black-out petiod in WB direction and the second black-out 


period in EB direction. . | 


To correct the imbalance between midweek and weekend loads 


and several periods of the year we would propose one of the 
follewing solutions. 

a) To restrict the weekend black-out periods to G7G0 hours 
local time on Saturday ard 0700 hours local time on Monday or 
b) To create a surcharge of $50.- for travel on wecek-ends (both 


ways) and $25.- for travel in one direction during week-ends. | 


c) To cance! the first WB black-out period and the second EB 


black-ont period. | 
| 

. | 

Exampies cf surcharged excursion fares 


bf paces 


: 21-Deay Ex. Fares 
Between Present Present a 


New York and 21-Day Fare YRY Fate_ 


London 200.- 399,- 
AMS3/BRU/PAR 331i. 449.80 


(1) trave! on weckend in one direction, 
(Z) travel on weekend in both Cirections. 


—-— 
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Conference Doc. 289 
Agenda Item 417 
June 18, 1968 


Agenda Item 417 


Resolution 083a (084y) - North Atlantic 
Inclusive Tour Basing Fare 
(Submitted by Trans World Airlines) 


Background - Under the terms of the current resolution, the 14/21 day tour 
basing excursion fare cannot be used for travel commencing between 0700 
Friday to 0700 Monday. 


Problem - The weekend blackout has had the effect of shifting travel from 
the weekend into the mid-week as was intended. At the same time, TWA’s 
load factors reveal there may have been a moderatc over-compensation resulting 


in more seats being availabie on the weekends — when it is more opportune 


for most people to travel — than during’ the balance of the week. 


Solution - In order to lower the cost of travel during these preferred week- 
end periods as well as to correct the slight imbalance between mid-week and 
weekend loads, it is proposed that travel be permitted for the 14/21 day 
excursion fares on the weekends at a surcharge of $35.00 each way (or 
$70.00 round trip). 


Note: Cross reference to Agenda Item 408 - 070d (080d). 


——————— 
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AGENDA ITEM 434 AgendalHem 434 
NEW RESOLUTION - NORTH ATLANTIC June 18, 1968 
“BULK ADVANCE PURCHASE” GROUP FARES page 1 | 
(Submitted by PAN AMERICAN) 


For the period April 1, 1970 through March 31, 1971, Pan American |pro- 


poses the adoption of a “Bulk” Group Fares Resolution along the lines of!a 


recommendetion from the Charter Study Group. 
The fare level New York-London round trip to be $200. 
The principal conditions of this fare would be: 


1. Applicable to Inclusive Tour Groups and Affinity Groups. 


2. Minimum size of group — 40 passengers. A Tour Organizer would, 
however, be authorized to transport two distinct and separate tour 


groups cach of an equal number of passengers. | 
The fare would be made available: only to 


(i) IATA travel agents for use solely with inclusive tours (to te 
strictly defined) which include at least three stopovers 50 miles 
> apart, and 


(ii) bona fide affinity groups. 


The group inclusive tour fare would have 2 minimum stay requifement. 


No commission would be payable on the group inclusive tour fares, 


and Members would be prohibited from sharing any of the tour! opez- 


ators’ expenses, including the purchase of tour folders. | 


| 
The Tour Organizer or the Affinity Group would be required to con- 


tract for the minimum number of seats at a date substantially in ‘ad- 
vance of travel, and no refund wouid be payable for any cancellations 
which occur within 120 days of departure for inclusive tour groups, 


or 60 duys of departure for affinity groups. 
Conf. Doc. 756 
Agenda Item 434 
June 18, 1968 
Page 2/ 
Adoption of this fare would permit cancellation of certain existing special fares. 
** We question the necessity oF desirability for limiting the number of seats a Member may sei! 
at the Bulk Advaace Purchase Group Fare, as recommended in the Charter Study Group Report. 


—o 
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Conf. Doc. 1052 
Agenda Item 436 
OEY June 18, 1968 


AGENDA ITEM 436 Page | 
NEW ee — CONTRACTED SPACE 


PROBLE (Submitted by Swissair) 


The non-IATA charter traffic, in most areas of the world, especially within Eur- 

e, Europe-Africa, certain routes to the Far East, and over the North Atlantic, 
is steadily growing to such an extent that it has assum red en alarming aspect. In 
the not too distant future, IATA carriers will be faced with an even stronger 
competition then at present and, to meet such competition, will be forced either 
to reduce the fares to an uneconomical level or to embark themselves in the 


cherter operation to the detriment of the regular scheduled traffic. 


Furthermore, the introduction of the Jumbo Jets, with their enormous seating 
capacity, will create additional problems inasmuch as it will be extremely diffi- 


cult, if not impossible, to charter the whole aircraft. 


PROPOSAL: 
To face the problem well in advance and to avoid taking drastic measures at a 
later stage, SWISSAIR is proposing a new scheme, the “Contracted Space Sys- 
tem’, in the form of a well controllable IT-fare category, which, based on the 
Bulk principle, puts at the disposal of the travel agent a fixed (contracted) nurm- 
ter of seats available for the following uses: 

Inclusive Tour Production (Individual or Group) 

Substitution of Charter Traffic 

— Partial substitution of the Students and Youth traffic. 


With the proposed system, the seats sold in advance to the Travel Agents repre- 
sent a guaranteed revenue. The remaining capacity of the aircraft will be sold 
at fares as at present. Table (A) illustrates an example of how the respective 
revenue is casily determined under various assumptious of the Mixed Contracted 
Space/Other Fares. It is estimated that a great part of the traffic presently mov- 


ing on JATA and non- ATA Charter will be attracted to this new form. 


One of the advantages of the proposed system is that, although the fare will be 


slightly higher tha a charter fare, the Agents will certainly prefer to make use, 


of the contracted space facility as they will be able to ‘reserve the number of 


Conf. Doc. 1052 
Agenda Item 436 
June 18, 1968 
Page 2 


seats neeced on scheduled flights, thus offering to the public a much better and 


veliable service than that with charter operations. 


The new system is proposed for worldwide application where necessary. How-' 
éver, to comply with the different kind of traffic existing in various areas, slight 
variations have been considered as can be seen from the following table: 
i 
| 
YTE: As this proposal also refers to the areas of Europe, Europe-Middle East, 
—> | 
Europe-Africa and Europe-Far East. See Agenda Item 297 — Conf. 


1 


Doc. 1057. | 
| 


Allotment Validity 


Area Fare Min. | Max. in. Ke _ Use by Agents for 


| 
| 
| 
| 
| 


™ | 
Euxope and | Reduction of 26-30% > . Students traffic 
Europe-Middle | below present special _- IT (individual and Groups) 
East fares equzi to 90-110% 10 seats 30 days . Charters 
of the O.W. 
1¥-Class fares 
———— 


| ys. . ° 2 Ary | 
} Europ2- Reduction of 20-30% | 


- Africa below present special | 
p F 


-Far East | fares equal to 90-110% 10 seats {50% *) . IT (individual and Groups) 
e the O.W. Y-fares i 2. Charters 


~ 


+} — — 


“North Ailantic {Based on % of the EB 40/80/ |50% *) . IT (Individual and Groups) 
eae Three season concept 120 
! {ieve) Charter fare) | WB 10 


—— 


> 


»  *) of the total aircraft capacity 


Minimum selling price: level of available Excursion fares or 70 % of the Normal RT Economy Class| fares. 


Draft Resolution ses Attachment 
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EXCERPTS FROM CANNES MiNUTES 


COMPOSITE PASSENGER CONFERENCES 
Cannes, France 


19 September - 28 October, 1968 


MINUTES 


* * * 


COMPOSITE MEETINGS 
MINUTES 
OPENING OF MEETING (2) 


1. The Meeting of the 1968 Composite Traffic Conferences was called to 
erder by the Chairman, Mrz. H. Don Reynolds, Assistant Director General - 
Traffic of IATA, at 16:00 a.m. on September 19, 1968. Aiter welcoming the 
delegates to Cannes, the Chairman introduced Mr. Benigno P. Toda, Chairman 
and President of Piilippine Air Lines, and President of IATA. This marked the 
first occasion in the history of IATA that the opening of the Traffic Conference 
was addressed by its current President. 

2. Mr. Toda stressed the importance which the Executive Committee and ali 
IATA Members attached to the basic purpose for which the Traffic Cenferences 
were organized: to arrive at unanimous agreement on passenger fares for the 
next two years in the face of many individual complex problems. 


5 * = 
4. Mr. Toda singled out the challenge of non-IATA carriers in the field of 
charter cperations as perhaps the most difficult problem faced by the Conferences, 
and urged delegates to seek a solution in the best long-term interest of the 
scheduied airline industry. 

* * * 

New Concept - Buik Contract Rates (434, 436, 437, 438, 439) 
General 
628. As will be noted, the preceding Minutes cover fares which are already in 


existence. Superimposed on these fares was 2 requirement of the majority to 
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introduce effective means of promoting additional traffic, which could be achieved 
by one of two means, either (2) liberalising the Charter Resolution 045 by pet- 


mitiing part charters, or (b) Bulk Contract arrangements. 


629. Mr. F. J. Crosson, Chairman of uw Ciarics Study Group, advised the | 
North Atlantic Meeting that since the issue of the Group’s Report, a radical | 

: “ | 
change had teken place insofar as the situation of the U. S. Suppiemental Carriers 


was concerned. A Bili had now been adopted by the U. S. Congress which | 

authorized certificated carriers to operate Inclusive Tour Charters. This develop- 
ment materially affected the nature of the Charter Study Group’s Report. 
630. The Charter Study Group “had held many meetings and had concluded that 
consistent with the. TAC view, IATA carriers’ primary business is scheduled services 
and that their charter policies should be so devised as not to have an adverse | 
effect on scheduled service traffic. In this connection, the Group had recommended 


a contractual type bulk fare for group inclusive tours and affinity groups. 


631. As evidenced by the Agenda submissions, there was considerable support 


for the introduction of Bulk Contract Rates under Inclusive Tours and/or affinity 
groups. At the outset of discussions, however, seven Members were in opposition. 
in principle to this new concept. These carriers held the view that the industry 
should be concentzating its efforts on improving the present group travel and 
charter resolutions, tailoring them to meet the changing situation, rather than 
embarking on this entirely new concept which still requircd in-depth study, even 
among its proponents. In their opinion, the proposals before this Conferen ice, 
inasmuch as they were extreinely liberal and without control, would resuit in!a 
serious dilution of present revenue and would lead to innumerable complications 


and possible consolidation and monopoly of traffic, affecting the competitive | 


relationships of carriers. 
632. Inasmuch as there were several Bulk Contract propesals, in one form or 
another, on the Agenda, a Sub-Group, under the Chairmanship of Mr. J. L. | 
Lesueur (AF), was established to review and consolidate the various submissions. 
This Sub-Group met on several occasions, and although final agreement could) not 
be reached either in the Sub-Group or the Policy Group, the following is a ner 
brief outline of the status of position with respect to some key aspects of the 


anticipated Bulk Contract facility. 


Area of Applic ation 


633. It was agreed that the area of application should cover JT12, over the 


North Atlantic, with extension into TC3. 


Beneficiaries 


634. - Within the Sub-Greup it had been agreed that IT, affinity, own-use and 


military traffic should be made available to bulk contract arrangements. The Group 


had also considered three other types of beneficiary - the general public, youths 
and students, but there was not sufficient support for these categories to warrant 
further review. Although there was not unanimous agreement as to the Inclusive 
Tour beneficiary within the Policy Group, most of the following discussion had 
been confined to this category of traffic. 


Conclusions 


647. A minority of Members was still not convinced that the proposed Buix 
Concept was, in fact, the answer to the competition before the industry. In 
their opinion, the only effective manner of combatting such competition was the 
frecdom of JATA Members to establish their own charters on 2 less restricted basis 
than at present. In fact, one Member required the adoption of Inclusive Tour 
Charters under Resoiution 045 in ad dition to the bulk concept. The majority, - 
however, were ovposed to the latier preposition. This same Member would be 
prepared to agree a new fare aimed at the problem of supplemental charter com- 
petition provided it ‘was a scheduled fare device and conformed to the accepted 
and well-established principles and practices governing fares on scheduled services. 
However, in their opinion, the bulk fare proposals which had been reviewed to 
date, did not measure up to this concept. | 


* 
Resolution 045 - Passenger Charters (743) 


General 


1038. Prior to discussion of the report and recommendations of the Charters 


Study Group, and the specific submissions of Members, the Chairman requested © 
y P 2 
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an indication from the Members in composite session of their views on the intro- 
duction of the bulk contract fares concept. He informed the conference that the 
Charter Study Group suggested that this could be an effective means of attracting 
passengers to scheduled services and further advised the conference that the TAC 
hed endorsed this concept in principle. A vote revealed 44 Carriers in favout, 


7 opposed, and 17 abstentions. 


1039. The Chairman of the Study Group, Mr. F. J. Crosson, (PAA) presented 
the report of the Group. He drew attention to the fact that load factors on 
the North Atlantic were declining while capacity on this route was increasing. 


Non-IATA Carrier and Supplemental Carrier charter competition was growing! not 


only on the North Atlantic route but on other routes es well. He informed! the 
Members that, while the Supreme Court of the United States had, in a recent 
decision, held that U. S$. Supplementa! Carriers could not perform International 
Inclusive Tour Charters, 2 Bill before Congress to permit such International | 
IT Charters was in the process of passage into law. In view of these circumstances 
he indicated that it was imperative that IATA do everything possible to divert 
charter traffic to scheduled services. 
1940. The Charter Study Group concluded that the answer to this problem) was 
the edontion of a fare sufficiently low and eccnomicably feasible to generate new 
affic to accommodate the increased capacity of the IATA Carriers. Such a fare 
could be made applicable for Group inclusive Tours as well as for affinity groups 
and would be made available to both IATA travel agents as well as bona fide 
affinity groups. 
1041. in respect to affinity groups, the Study Group felt that the regulaticns 
should be tightened, and as to Group Inclusive Tours, the regulations should be 


such 3s to prevent the use of low bulk fares for other than bona fide tour purposes. 


1042. The proposals of the Charter Study Group set forth the basis of the relation- 
ship between 2ffinity groups/Travel Agents and the Carrier in respect to the time 
within which a contract must be executed, minimum number of seats to be purchased, 
eccording to 2 proposed formula relating to aircraft capacity, and cancellation and 
refund provisions. No commission would be paid on the Group Inclusive Your 

fares and tour operators expenses would not be absorbed. The details in respect 


to these general recommendations were to be negotiated at the Conference. 


1043. in subscquent discussions a Member stated that the solution to the non-IATA/ 


Supplemental Carrier charter competitive on the North Atlantic would be to per- 
mit IATA Cartier to operate their own IT charters. The Charter Study Group: s 
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recommendation of a block space approach would not be adequate to mect the 
competition if this fare were so low that it would have the effect of severely 
undermining the scheduled fare structure. This Member proposed that paragraph 
(8) of Resoiution 045, currently applicable in TC 2 be extended worldwide. 
1044, The Chairman of the Study Group stated that the extension of Inclusive 
Tour Charters on the North and Mid Atlantic by broadening the application 

of Paragraph (8) would ‘become a prominent feature of the fares structure and 
he reminded the Conference of the TAC’s Policy concerning IATA’s objective 
of encoursging travel on scheduled services as opposed to the development of 


charter traffic. f 


1045. The Member in favour of the extension of the If charter concept pointed 
j 


out that Inclusive Tours on scheduled services would continue to appeal to tour 
operators in view of the flexibility of stopovers as against the more rigid point to 
point transportation oh charter services. The proponent of this view stated that 
they favoured the continuation of the GIT fares at a higher fare then the unit 
price on 1T charters. ‘Since a large charter market cxists, this Member felt that 
IATA couid not jeave IT charters entirely in the hands of non-JATA. Carriers, 
1046. Other Members supported the idea of IT charters on the North and Mid 
Atlantic route on the ground that the block space contract arrangement would 
not be sufficient to meet nonJATA competition. 

1047. It was felt that further discussion on this proposal was premature until 
the yarious proposals in respect to bulk contract fares, GIT fares and other similar 


special group feres were discussed in the respective policy groups. a 
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TWA INTER-OFFICE, MEMORANDUM 


SUBJECT: Proposed Transatlantic Bulk Fares - Agency Sales Comments 


mmients relate, by numbered paragraph, to paper entitled Attachment 3 oa 
Bulk Fares: General Position of Carricrs on Certain Fundamental Features. 
We understand that this document was prepared by the chairman of the IATA 
policy group that met in Geneva last month and that references to an unidentified 


| 
other document are to a draft of the resolution covering the new bulk fares. 
| 

First, some points of basic economics: 


Presumably, the goal is to be competitive, or as competitive as possible, on | 
scheduted flights, with the independents’ IT and affinity charters and the IATA 
carriers’ affinity charters. ; | 
We believe that this competition is in the area of $160 per seat roundtrip 
New York/London, made up as follows: 


Base price per seat $125 


Allowance for unsold seats 20 
15 


Retail commissions 


TOTAL $160 


This would compare with the present G.LT. fare: 
Base price $230 $280 (peak) 


The proposed bulk fare, using the suggested peak scason level of $210 works 
out as follows: | 
Base price $210 
Allowance for retail 
commissions 20 
Allowance for tour folder 
subsidy, paid on GIT but 
not on bulk fare 10 
Allowance for lost 
deposits, eic. _10 
TOTAL $250 
It is cles ar that 2 $210 fare docs not fil] the bill for competes with the charters 


preseat C.LT. fare. 


CAB Docket 2078} EXHIBIT NACA-316 
Page 1 of 4 


GROUP CONTRACT SPACE PROPOSALS 


TWA, following review of proposals fer contract bulk fares presented by 
Carriers as conference documents and heanng views expressed by Carriers at 
policy and working group mectings, wishes to express the following position. 
A. GENERAL 


i. The purpose of contract bulk fares, as developed by the Charter Study 
Group and expressed by many Carriers, is to provide services effectively compe- 
titive to those which arc, and increasingly will be, offered by both North Amer- 


ican and European supplemental Carriers. 


Pas It is essential that the purpose of mecting supplemental competition 


remain as the focus of Conference deliberation. 


3. To insure retention of existing traffic for JATA Members along with 
an opportunity to expand North Atlantic merkets. a new unit rate must be 


established at 2 competitive level, substantially lower than current unit rates. 


4. To provide such unit rates and obtain a reasonable profit for Members, 
established practices with respect to commissions, discounts, stopovers, circuity, 


erouting, refunds, etc., have to be reevaluated. 


5. While the Group Contract Space concept should be applicabic to In- 
clusive Tour Traffic, affinity groups, and youth groups, among possibic classifi- 
cations, this paper is directed towards such travel under inclusive tour provisions 


only. 


6. The Group Inclusive Tour fare, which was iniroduced as a stop gap 
measure to counter supplemental competiticn, should be discontinued on intro- 


duction of Group Contract Space fares. 
B. TIMING 


To provide maximum competitive impact, Group Contract Space fares 
should ‘be introduced at the earliest possibie time; April 1, 1969 is preferabie, 
although a later date would be acceptable if carriers felt that more lead time is 


required to develop and implement effective marketing programs. 
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Doutschs Lufthansa AG 5 Koln, ClaudiusstraBe 7 
Cirektion Verkeu! und Verkehr Telefon: (0221) 2065 264 | 
Telegramme: Lufthansa KUi 
Tolex: O0& 6%2902 | 
Joachim von Frankenberg 


December 20, 1968 


To all Nerth end Mid Atlantic Carriers 


Before we meet again on January 8 at the IATA North and Mid Atlantic Fares 


Conference in Dallas, I would like to refer to the draft resolution 079a. J} arn 
aware that this draft for bulk inclusive tours represents the majority views, but 
I know at the same time that there are also some carricrs who do net favour 

any sort of bulk travel at all. | 


i 
i 
+4 


Gur industry is threatened by the growing non-IATA non-schedulcd activit ities 
especially on the North Atlantic. In the past we have already experienced such 
competition without workable tools to combat these activities effectively. i We 
IATA carriers must. therefore, look for means that guarantee more effective 
counteraction. With this in mind our industry believes that the introduction 

of bulk rates could meet our target. li is our firm belief that, if the industry 
introduces bulk rates, these should apply for inclusive tours, affinity groups and 
“own use” type of traffic. There should be as few restrictions as possible, how- 
ever, safeguarding our yicld for normal business traffic. The requirement on the 
out-bound and in-bound transatlantic leg to “travel together” is, of course, cor- 
rect; however, I fecl that individual travel at both ends according to the IT pro- 
gram should be permissible. The reason is that we TATA carriers should hot 


make our rules tighter than those under which cur competitors operate. 


I appreciate and endorse the fact that on the out- -bound and in-bound No 
Atientic portion different carriers can be used; however, in view of the ve 


feres which are under consideration, we do not foresee any possibility to iprorate 


such low fares in case of interline transportation. 


Doutscho Lufthansa AG "5 Kha, ClaudiusstraSe 1 

Dircktion Vorkauf und Verkehr Telafon: (0221) 20 68 264 
Telegramme: Lufthansa Kéhn 
Telex: 03852202 


December 20, 1968 
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l should wish to refer also to the contract conditions of payment which shonid 


be more realistic. The majority’s view on a “sequirement for exccution of the 
12 


contract 120 duys prior to departure” we try to follow, advocating that the full 
payment time mit of “45 days prior to departure” is reduced to the maximum 
of 30 days. We must bear in mind that there are no such limiting conditions 
on payments exercised by suppiemental carriers. 

I would appreciate if you could follow my line of thinking which, I believe, will 
be in the interest of all North Atlantic operators. 


With best seasonal greetings, and looking forward to see you in Dallas, I am, 


Yours sincerely, 


/s/ Joachim von Frankenberg 
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Excespt from TWA Inter-Office Memo 
“Bulk Fares” 


Mr. J. R. Barch Vice President 
Passenger Sales Programs 
se Brien 
Pe 
Pence 


The folicowing sesoe our poses on the necessary features of the proposed 
bulk neral Position of Carriers on Certain 


Ringaceucal Features --- ~ Attachme ent A. 


aii 
al 
! 
We concur with the basic bulk fare features outlined in the above-mentioned 


document with some exceptions and suggested mocificaiions noted below. | 
| 
~ iT 


The basis of these recommendations is our conviction that the bulk fare struc- 
ture must provide us with a strong, workable, competitive package to offet 
against the ITC threat of supplemental carriers. We do not feel that this fare 

concept can be used to effect supplemental affinity charter activity, but can be 
effectively utilized to prevent, or at least limit, the ITC potential of the supple- 


mentals. | 


We feel that it is essential that the bulk fare concept be made es specific las 
possible, with a commitment from all concemed to undertake a new dimension 
of rigid enforcement of the agreed-upon features. If this is achieved and our 
recommendations are accepted, we suggest that with the introduction of the 
bulk fare G.LT. feres be eliminated and the ITBX fares be lowered to near the 
G.LT. level and the week-end travel restriction dz lifted, thus permitting the 
continued development end promotion of Bonus type and other touristic pa 


sees On a group and individual basis. 
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Excerpts from TWA Economic Justification 


EXHIBIT |! 


Trans World Airlines, Inc. 
; Estimated Revenue Change 
Elimination of International Round Trip Discounts 


1968 1979 
Rip REVENUE (ACTUAL) (ESTIMATED) 


(006). (90) 


$ 28,019 $ 31,869 

Peak Economy 24,717 
Norma! Economy ; : . 57,437 
TOTAL . $114,017 
Revenue without the RT Discount(+ .25) 120,018 


Revenue Loss (Elasticity Approximates ( — 0.1)) (609) 


NET REVENUE $119,418 


Eszimated 1970 Revenue Improvement 
from etimination of RT. discount $ 5,461 
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ECAC/DGCA/3-Report 
x: o s3 14/3/69 
EUROPEAN CIVIL AVIATION CONFERENCE 
Meeting of Directors General 
(Third Meeting) 


(Paris, 13 (p.m.) — 14 March 1969) 


EPORT 
Introduciion and documentation 


1. Following consultations between the President of ECAC and the 
Directors General for the purpose of considerating the position regarding inclusive 
tour charter fights on the North Atlantic in the light of the results of the IATA 


i 


Traffic Conference in Dallas and the ECAC working group meetings, it was 


decided to hold a meeting of the Directors General in Paris cn 13 and 14 March 


196°, The main purpose of the meeting was to consider: — 


1) Tho CAB study: “Economic impact of inclusive tour 
charters on scheduled North Atlantic 
services (ECAC/NATCAPIT/ i-WP/1,7/2/69) 


The report of the group of cxperts on North Atlantic capacity and| 
inclusive tours (ECAC/NATCAFIT/1-Report, 21/2/69) 


The EARB study: “Review of North Atlantic capacity 
development” (EARB document G375/R) 
(ECAC/NATCAPIT/1-Report, Appendix 1, 
21/2/69) 


A proposal fer tariff control (ECAC/DGCA/3-WP/1) 


The results of the IATA Traffic Conference in Dallas (letter 
of 8 February 1969 from Mr. K. Hammarskjold to the Presi- 
dent of ECAC). (See Appendix) 
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Excerpts from TWA Economic Justification 


EXHIBIT |! 
Trans World Airlines, Inc. 


Estimated’ Revenue Change 


Elimination of International Round Trip Discounts 


1970 
(ESTIMATED) 


(090) 


$ 31,869 


Peak Economy } 24,717 


Norma! Economy } . 57,431 


TOTAL é $114,017 
Revenue without the RT Discount (> $5) 420,018 


Revenue Loss (Elasticity Approximates ( — 0.1)) (609) 


NET REVENUE $119,418 


Estimated 1970 Revenue Improvement 
from elimination of RT. discount 
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ECAC/DGCA/$-Report 
2 a ites os 14/3/69 
EUROPEAN CIVIL AVIATION CONFERENCE 
Meeting of Directors Genezal 
(Third Meeting) 


(Paris, 13 (pam.) — 14 March 1969) 


Introduciion and documentation 


1. Following consultations between the President of ECAC and the 
Directors General for the purpose of considerating the position regarding inchisive 
tour charter flights on the Novth Atlantic in the light of the results of the IATA 
Traffic Conference in Dallas end the ECAC working group meetings, it was | 
decided to hold a meeting of the Directors General in Paris cn 13 and 14 March 
196°. The main purpose of the meeting was to consider:— 
1) The CAB study: “Economic impact of inclusive tour 

charters on scheduled North Atlantic 
services” (ECAC/NATCAPIT/i-WP/1,7/2/69) 


The report of the group of experts on North Atlantic capacity and) 
inclusive tours (ECAC/NATCAFIT/1-Report, 21/2/69) 


The EARB study: “Review of North Atlantic capacity | 
development” (EARB document G375/R) 
(ECAC/NATCAPIT/i-Report, Appendix 1, 
21/2/69) 


A proposal fer tariff control (ECAC/DGCA/3-WP/1) 


The results of the IATA Traffic Conference in Dallas (letter 
of § February 1969 from Mr. K. Hammarskjold to the Presi- 
dent of ECAC). (See Appendix) 


Attendance 


2. The following Directors General attended the meeting:— 


Presigent of ECAC:, General Luis de Azcarraga 


Country 


Austria 
Belgium 
Denmark 
Finland 


Country 


France 


Germany (Fed. Rep.) 


Greece 


Ireland 

Italy 
Luxembourg 
Netherlands 
Norway 
Portugal 
Spain 


Sweden 
Switzerland 


United Kingdoin 


Agenda 


Director General 


O. Jettmar 


"PM. J. Nottet 


H. Jense 


K. J. Temmes 


Director Gencral 


J. Boitreaud 


F. U. Schmidt-Ott 


E. Ortenzatos 


F. Santini 

P. Hamer 

W. J. Kruys 

E. Willoch 

V. Veres 

Gen. C. Pombo 


H. Winberg 
W. Guldimann 


R. Burns 


Accompanied by 


R. D. G. Derenne 


Accompanied by 
J. Leveque 
J. de la Brosse 


L. Ropars 


H. M. Golcher 
G. Remm 
A. Katsoulis 


H. Mavrokefalos 
Tv. Nally 
C. Carminati 


M, Sigtzen 


A. Fardo 
J. M. Arbeloa 
J. A. Arto 


ad 


3. At the suggesion of the President, only one item had been included on 
the agenda: review of the situation as regards trans-Atlantic inclusive tour charter 
flights in the light of results of the IATA Traffic Conferences and ECAC work- 


ing group meetings. 


General 


4, After welcoming his colleagues and presenting apologies on behalf of 
the Directors General unable to be present, the President inquired whether this 
one itera of the agenda could be accepted. He then called for a general ex+ 
change of views on the new tariff system worked out by IATA at Dallas. | 
5. In this general exchange of views, those present were unanimous in 
| 


their praise of the airlines for the efforts and sacrifices the latter had ‘been | 
| 


celled upon to muke in orde: to introduce new formulas of mass traffic prdmo- 


also’ brought out the fact that many administrations were keeping to their 


tion by means of “Bulk contract inclusive tour prices”. The exchange of views 
| 
| 
i 


previous stand and were not prepared to accept inclusive tour charters on the 
North Atlantic. Others among the Directors General pointed out that, despite 
JATA’s new policy of mass traffic promotion, they were not in a position to 
place a complete ban on North Atlantic inclusive tour charters; in its broad 


lines, however, they were able to accept the draft recommendation presented in 
Wwre/t. 


6. Following 2 discussion on findings of the group of experts and the 
comments put forward regarding the CAB study, the President made a summary 


of the opinions expressed during the gencral exchange of views. 


4. The Directors General were impressed by the quality of the NATCAPIT 


report, end conveyed their appreciation to the group of experts through its 
chairman, Mr. Ropars. Especially to be borne in mind from this report, they 
felt, were the following points which could serve as a basis for their conclusions— 
ee 
1) Since 1966, the financial situation of all the European scheduled} 
airlincs operating on the North Atlantic had deteriorated con- 
siderably (sce Table I) | 
In 1968, the North Atlantic traffic development was parti- 
cularly disappointing (increase of bareiy 5% over 1967) 
(see Table 1) 


In 1968, load factors decreased by roughly 4.2 points 
(ie. by 7.3%) from 1967 on the North Atlantic (Table 1); 


In 1969, .1970 and the following years, in those particularly 
unfavourable conditions, airlines will have to face: 
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the obligations entailed by investments in both 
ew-generation aircraft and the ground facilitics 
required for their operation; 
2 decrease in unit revenue per passenger resulting 
from the introduction of new promotional tariffs 
(in particular the CBIT rates) with no guarantee 
of a traffic increase sufficient to ensure profitable 
load factors. 


the scheduled airlines’ share of North Atlantic 
charter traffic decreased by 4.5% as compared with 1967. 
This decline is due not to inclusive tour charter flights but 
to a more active penetration by the American supplemental 


carriers (see CAB statistics, Table Lif) 


The above findings call for caution with regard to the 
uncontrofied edmission of new airlines, whether supplemental 
or independent European carziers, into the North Atlantic 


o] 


inclusive tour charter market 


It is of prime concern to national administrations to safe- 


guard the sound economy of the operators designated to 
perform scheduled services, which might be jeopardized 


by intercontinental 1T charter flights by operators who do 


not have the obligations imposed on the scheduled carriers 


This consideration alone justified 2 control on the activities 
of independent or supplemental carriers engaged in ITC 
operations 


At prescné in 1969 it is impossible, both because of lack 
of expericnce of ITC operations on the North Atlantic and 
becnuse of the possible effects of the new CSIT on the IT 
market, to appraise wiih precision the possible generation 
of new traffic or the potentiai diversion of traffic 


Jt seems that, if non-IATA carriers are admitted to perform 
inclusive tour charter flights with tariff conditions like those 
of IATA, all carriers (both IATA and non-IATA) will be 
competing for the same market. It is therefore difficult to 
ssess Whether supplemental or independent carriers wili 
create a new market or rather take a share in the general 
IT market. It is argued that new traffic could be generated 
from areas which are not well or conveniently served by 
scheduled carriers. ; 
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8. The foregoing considerations in paragraph 7, 7) - 10) suggest that 


with the introduction of the CBIT prices the suppicmental or independent; czr- 
ners should be regarded, in respect of IT operations - when and where 
accepted -- as in respect of other types of operations, as complimentary or 
supplemental to the scheduled carriers. 

9, The Directors General agreed that in the extreme case cither of two 
opposing attitudes could be adopted. The first would consist of banning inclu- 
sive tour charter flights on the North Atlantic as IATA had taken the necessary 
steys, to meet the demand of the inclusive tour market. The second would be 
to authorize inclusive tour charters since IATA member airlines were abic ito 


compete in the tariff fied with inclusive tour charter operators. 
| 


10. The Directors General reached the unaimous conclusicn that ECAC, 


through its ITCR group, should continue to keep under review the control of 


capacity and frequency of the inclusive tour charter flights operated by the 
| 


suppiemental or independent carriers. 

li. The meeting of Directors General was unanimous also in recognizing 
that among other conditions that of appropriate {taritf contro! should be applied 
by administrations prepared to accept inclusive tour charters by non-lATA 

i 


airlines. 


12. To this end, it adopted the following ecommendation: — 


RECOMMENDATION 


WHEREAS the airlines members of IATA which come under the 
authority of the ECAC Member States have proposed 
new promotional fares intended to cater for the 
requirements of the mass air tra fol market; 


it is appropriate to avoid a disorderly development of 
inclusive tours on the North Atlantic by all carriers 


whether members or not of JATA; 


WHEREAS although some States are not prepared to authorize 
IT charters on the North Atlantic to or from their 
territory, cthers are prepared ‘to do so subject to 
compHance with a control over minimum price com- 
plemented by other conditions particularly in respect 
of capacity control. 
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THE CONFERENCE RECOMMENDS 


1) that in cases in which charter ITs on the North Atlantic are 


permitted, the total minimum price and associated conditions 


should not ‘be more favourable than those provided by the 


scheduled carriers, and, 

accordingly and inter alia: 

a) that the minimum duration of an inclusive tour for a 
passenger travelling by an airline not a member of IATA 
chould not be less than the :inimum period provided by 
a JATA cartier; d 
that the minimum price paid for the inclusive tour by a 
passenger travelling by an airline not a member of IATA 
be not less than the total minimum price which would 
be paid by a passenger using the services of a IATA 
airline at the snme time of the year and over the same 
routing; 
that, in the case of tours lusting between 14 and 21 days, 
the total minimum price be calculated on the basis of the 
appropriate CBIT fares (including the appropriate “add-ons” 
for “points beyond”) together with the minimum charge 
requited by IATA carricrs for ground arrangements; 


that in its application the present recommendation be yalid from 
1 November 1969 to 31 March i971. 


13. The meeting of the Directors General reiterated the viewpoint, already 


expressed, that Europe should in relation to the United States be considered as 


a singie unit for tourist travel. 


14. The Directors General reiterated their present policy of severe restraint 
during 1969 concerning IT charter flights between the Unitcd States and Euryope. 
This mcans that during the transition period no European ECAC Member State 
will permit IT charter flights for which another Member State has already 


refused te give permission. 
¢ 


15. In this spirit, the Directors General cannot accept the CAB Economic 
Bureau’s recommendation which would only Icad to discord both among Euro- 
pean States and between some European countries and the United States. They 


therefore expressed the wish that the dialogue between ECAC and the CAB 
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should be continued in order to establish a general framework for the harmonious 


development of the scheduled and non-scheduled air transport of both continents. 


16. With respect to the continuation of the ECAC study on inclusive tour 
charters across the North Atlantic, the mecting unanimously accepted the | 
recommendation made by the NATCAPIT group that ITA should be entrusted 
with the work according to the terms of reference laid down at page 24, point 
4, of the NATCAPIT report (ECAC/NATCAPIT/1-Report, 21/2/69). | 


37. fhe Directors General requested the President of ECAC: 


to inform the CAB as early as possible, by letter, of the 
decision reached on the question of tariff control, and 
also to send the CAB a copy of the NATCAPIT report; 


to visit Washington in order to set before the CAB the 
viewpoint of the European administrations, which are 
concerned as to the effects of the situation on the 
position of the airlines on the eve of the 1970s, and 
at the same time to inform the CAB of progress with 
the ECAC study of inclusive tour flights, particularly as 
regards pursuit of the study of contro! over capacity 
(and frequencies) and pursuit of the studies undertaken 
to improve knowledge of the Atlantic market. 
| 
1S. Mr. Burns congratulated the Sccretary and his staff for the quality of 
the draft report, which had enabled the Directors General to reach rapid jagree- 


ment on a text dealing with an important and delicate subject. 
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TRANS WORLD AIRLINES, INC. 


CURRERT 3 


While considerable oppostion still exists, the general position of 


‘the major. fcutures of the bulk fare proposal is as follows: 
IT group size - 40 castbound origin, 20 westbound; affinity and owh use not 
| 
| 
e | 
fully discussed. 
: 
10% non-refundable deposit 120 days before departure, full payment! 45 days. 


ione year 


LE minimum stay 14 days, 21 maximum; affinity to have no minimum, | 
S | 
! 


maximum. 


Inclusive tours to provide sleeping accommodation for duration cf | 
+ 


iF 
sightsceing programs on three days a weck, Leisure days not to be consecu- 
| 
$ 
tive. 
| 
i 


Range of fare levels NYC-LON: 


GIT high level season 


Shoulder . 1 April to.30 September 
O£f Season 10 October to 31 March 
Minimum Sour Price - $100 minimum, $7 a day 
Interline permitted, 
! 
(7 members support and 5 members oppose re-adoption of GIT if bulk fares are 


approved. ) 


In view of the carrier positions taken at the conference thus far, and in light 


: 
, - * * rn * i yan 
of the SARC statistics and latest estimates of supplemental carrier prices and 


order 


s the present peak GIT period, 


rensathlentic carriers shou 


t 


dd-on to the buik 


€ 1S 


provide greater revenucs 


rated on the same basis the 
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to incur 
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Ge 


ferre 


tour price should b 


on length of stay) in order 


the number of p to which t 
Excursion wbile ren 
Phis condition, along with stri 


to ensuring the economic vorth 


on should include 


serence 


the peak to 


23.0/$150/$1.70, 
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id obtain full bulk fare 


revenucs 


ments involving 


traved 


be made for reduced rate travel 


"ifty percent of local fares would 


carriers in Europe than a bulk 


Jn the absence of such an 


GI. 


al for unlimited stopovers is estimated 


$31.3 million on the IT bulk fare 


Bulk faxe (see Exhibit IL). 


1 to $5 days duration have been involved in 


supplemental carrier activity 


rters is suspect). Consequently, 


area 


vel at bulk fares and have a comp tive 


year would be 
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ceptable, but 90 days pre~ 


$210 depending 
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of the Bulk fare. 
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The Git fare should be eliminated. 


The winiwua/maximum stey for the IT Bulk fare should be 14/21 days, while 


the Affinity Bulk fare should have a maximum validity of 90 days. 
i 
arriving at fare levels for interior U.S. points should be a 
: 
yetem or a comparabt device for reducing fares from the 


West Const of the U.S. The reasoning for this position is contained in 


the following: 


Supplemental carrier penetration of the California-Europe market! has been 
. 


substantial. 1968 charter traffic of 170,000 passengers approximates one~ 
t 


. 
thire of the al California market. It is estimated that one-half of 
. { 
the summer travel is carried by charters, 80% of whichis by supplemental 
i 
i 
carriers. To retrieve a substantial portion of this traffic,. bulk rates 
7 if 


from California to Europe must approach charter rates similar to the re- 


lationship of rates contemplated from the East Coast. 


following summary shows comparative fares and yields based gn 
> York-Rurope bulk formula of 3.5¢ per mile less $32/$52/$72 depending 
upon the season. It is evident that these are at substantial variance 


with the supplemental carriers' rates of $275/$255/$200 which 


including markup: 
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She following tables summarize the impact of the Bulk fare on TWA's revenue. 


While the potential revenue gain froma Bulk fare is significant for beth 
Inclusive Your and A Group traffic (24.5 and $2.2 million resp 


compromise of our proposals would quickly dissipate the revenue gain. 
¥ t Y iy 


The vevenuc Jwpact licated below) of possible variations can be individua 


_applied to the. financial impact of the basic fare package. The basic tour 


package for both the Inclusive Your and the Affinity Group variations’ 


affinity groups and other unintended bulk travel: 


oux Traffic 


Package 


the Basic Package 
of ; 

No intermediate stopovers 

14/21 day validity period 

Mininua tour price of approximately £10 pex day 

(excluding car rentals) 

Adequate enforcement to prevent throwaways 

Fare of 3.5¢ per mile minus $72 low period, $52 

shoulder period, $32 peak period (NYC-LON: ($170/ 

$1.90/$210) : 


ve_Tmpact of Possible Variations 
Tmum validity extended to 28 days 

Maximum validity extended to 35 days 
No maximum validity . 
Jwo stopovers maxinun (including turneround) 
Three stopovers maximum (including turnaround) 
Unlimited stopovers x 
Retention of the SIT 
Inadequate controls 
Fare: NYC-LON; $190/$200/$230 (Rate Per 
Fare: NYC-LON; $160/$180/$200 (Rate Per ¢ 
Fare: NYC-LON; $170/$190/$210 (Proportional t 


¢ 


Ltemized Makeup of the Basic Package 
kL. Traffic diversion from charter 
Downgraded traffic 
Retention of traffic otherwise lost to supplementals 
Generation of new traffic 
Absorption saving 
Commission saving 
Elimination of the GIT 


-al. Revenue Change 
Mile of 3.5¢ minus $52 low period, $42 shoulder period 


Rate Per Mile of 3.5¢ minus $82 low period, $62 shoulder pericd 
period. 
Based on a 
$31.70/$190/$210 NYC-LON, 


| (1,938,622) 
| (1,347, 750) 

(468,589) 
(474,162) 
(122,504) 


1,017,311 
(2,606,245) 
1,690, 590 
880,515 
874,763 
743,207 


1,938,622 


a 


$ 4,538,765 
and $12 peak 


and $42 peak 


proportional velationship to GIT with the basic bulk flares of 
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BACKROUND 1} MATERTAL 


LVS. SCHEDULED CARRIERS 


The evaluation of bulk fares is complicated by the wide varicty of 
! - : - : 
iearzicr basic charges per transa tlantic seat and the lower charges whic 
| 
would be able make if the bulk fares penetrate their present traffic or 


restrict their potential. The sources of information are as follow 


Current TIA reports filed with the CAB indicate an air fare charge, exclud- 


ing markup, of $138 per seat NYC-LON round trip. 


Discussions Sales with agents and wholesalers indicate that the 


¢ 


mental carrier base price per seat is $125, equivalent to 1.8¢ lper 


| 
per plane mile for a DC-8- 61 259-seat capacity. | This is 


presumed to be an other-than-peak average price. 


- ¢ i 


+ 


Widely promulgated literature in LAX indicates that air charges to the 
passenger for LAX-LON affinity travel averages $275 during the peak season, 


$255 shoulder, and $200 off-season. Adjusting to a rate per scat mile 


(100% load factor) and apply such rates to JFK-LON results in & fare of 


$148, $137 and $108 respectively. | 
K | 


The per seat prices above in items 1 and 2 are wittnow. comnissions) and, there- 
fore, can be cempared to the proposed bulk rates. It is evident from the wide 


aricty of prices provided to West Coast affinity groups that the supplementals 
charge what the market can bear. They are, of course, influenced by the 
established high fares of the scheduled carriers. It must be presumed that 


the supplementals can sustain operations at charges ranging betwedn $4 and $5 


2. 


3. 


» other hand, substantial reliance 
suspect as bona fidi 


supplemental carricr competition 


jate scheduled carrier ¢1 : tovards enforcement of 


affinity regulat 


Provide competitive 


larly to the West Coast-to-Europe market. 


Set bulk fares 


Which wilh exceed supplemental rat 


close to the current CIT yield a 


n sufficient restrictjons to mitigate dilution of 


wi of yield caused by prerating and related 


Fare and Yield 


It is expected that the supplemental carriers’ New York-Europe prices would be 


“s 
slightly greater than the California-Ervope rate per passenger ™ Je due to the 


¥ 
er havi and generally higher East Coast prices. On this premise, the 


f-Z.ON prices 


fares 


for 


While plane m 


Little doubt 


penetration is made 


Exhibit I compares the 


assumed 


fron 


and gradually increases 


of 


competi. 


of the other advantages 


terms of the tariff. 


Exhibit £2 comparcs the 


for representative stopo 


Comparison is also made of bulk fares 


2 new pr 


carriers with 50% of 


of 
roduc a a 

revenucs 

that supplemental carri 


of the market by the bulk 


basic 
supplemental carrier charges for the three 


the supplemental carrier rates, 


-cposed no-cost method of providing intra-Europ 


their local fares. 


$160 
Yh nme 


$150 
2.17¢ 


$7.64 


LAX-LON adjusted lover 


5% agent counission, 


arricrs 


factor (90%) 


ito eliminate 
and : 


at a 100% load factor, can be 


there 


substantial 
| 


are calculated 


rr rates would be lowered if 


fares. 


of the bulk 


‘Variance 


¢ 


RYC-LON, 


$50 in all. sda 


is within sons, 


as the Length of haul increases and likely Siequency 


decreases. ‘This disparity shovld be Susasnee 


provided by the scheduled carricrs, a 


present GIT prorated revenues carriers, 


ver itineraries, with peak and shoulder period bulk 


prorated on the present GIT 


ob an 


It should be noted that aiobpaase fare 


» passenger inclnecs 7, for conmissions to be comparable 


comparison indi 


fares are prorated on the same basis as the GIT, the transatlantic 
does not receive the full basic rat and the cost of the stopovers 
secounting costs for complex 


prorating procedures are incurred 


The proposal to provide intre-European carriers with 50% of the local 

ares, while providing the transatlantic carriexs with their full belk 
places a reasonable additional cost upon the pass 

desixing air transportation between stopovers, and in almost all 

gives the Evropean carricr more then that whic - would have obtained on 

the GIT prorete method. 


In effect, therefore, there would be no prordtion of bul 


Limit stopovers or circuity. Charges to the passenger on most itinerarics 


would still perwir a substantial discounc from peesent GIT fares. The trans- 


atlantic carrier revenue would be inexeased by 6.5% to 18.4% on the preponderant 


utilizing air travel within Europe. ntra-European 


carriers would also improve their return to a somewhat Lesser extent, 


Exhibits III through IX include the statistical 


’ 


results and 
CAB reports of charter transatlantic operations for the ist 

1968 as compiled by Systems Analysis & Research Coxpore tion as summarized 
by Market Research and Forecasting. Also included is an estimate of transat- 
lantic traffic to and from the U-S. in scheduled and charter services for 1968 


and forecasts for 1969 and 34970. The forecasts assume no change in the compet- 


gtive relationships between charter and scheduled services. 


sed on the estimated traffic, the share 
3 


jncrease diverting to the supplemental carriers. 


increased tri 


ft 


fie were carried by the supplementals, their 1967 voluule of 


360,000 passengers would be increased by 425,000, The 875,000 total Wwould be 


59% of charter traffic and 10.5% of the estimeted 7,449,000 total U.S. /Europe 


: Es P : sat ‘ so J 
treffic, up fron 7.4% in 1967. While this is a substantial figure, it docs 


? i 
not appear to warrant the yisk of material dcbascinent of the promotidnal fare 


structure. 
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: Elimina eke ¢ Round Trip Discount 


ponse to Bureau Counsel Request il) 


wryy is 


The subjc of t 
Agenda of the Cannes Tr ic rences by means of a carrier's Soneaa 
Resolution 150a should not be atec (Resolution 150a is the basic worl 


wite Resolution which permitt ahi fa discount to passengers saatbenie 


Pan American's position at Cannes one of opposition to the pro 
elimination, but from the earliest stages of the Conference it became app 
that the vast m ajority of carr iers desired to achieve substan tial increases in 
fares on all rovies beceuse of t their concern with the costes relationship. 

; ‘of the round trip discount clearly @ -ppcaled as one method by which 
objective. 


On the very first day of the Conte 
dt 


rence, a vote taken ona worldwide basis 
wed only seven carriers oppos to the ascot sation and 62 carriers willing to 


he motion or abstain. Pan American was one of the seven opposing 


The policy discussions in the individual areca fare meetings during the Sere 
two weeks became cornplctely stalemated over this issue and no progress wa 
teing made in the ie. negotiations. By the end of the second week there were 


only three ca rriers opposed to the climination of the dis scounl, one of which was 
Pan American. 


+ was clear to Pan American that an inflexible position on this subject could 
only result in the Conferences being terminated without pees thercfore, 
Mr. Halaby, Pan American's President, consulted w with Mr. Crocker, CAB 
Chairman, as to the best course of action. As a result, a meeting took place in 

Washington between the CAB members and U. S. carrier represcniatives to 
discuss the issue of the round trip discount. 


Following that meeting, Mr. Halaby received from Mr. Crooker a letter 
(Attachment A) ind: cating that the Board did not consider the Balen of the 
round trip discount, per se, an essential element of an acceptable tra rsatlantic 
fares agreement, but any change should be accompanied by offsetting fare 
adjustments 


Pan American considered this advice from the Board most heipful as far 2 
progress of the Conference was concerned and, with the assistance of TWA, 


18] 


would largely balance the citects of the climination of the round trip disicount. 


ad 


proceeded te negotiate a transatlantic fares package which, in its best judgement, 


Ae This was achieved, ate r rnany hours of negotiation, by providing for 
wexcursion fare travel dari previously "blacked-out" et suramcr periods at 
. $50 R. T. surcharge and at wecke aan. previously excluded, at a $30 one way 
surcharge. . 
> Both of these changes, ih Pan American's opinion, were purely dilutionary, 
vist., they wald serve — to SaaN nA lower fares to traffic presently travelling 
_at these times and paying normal fares. When these proposals had been n made at 
an earlicr stage, they were opposed by Pan American for this reason of dilution 
~ &%ut, in an effort to effect a compromise on the issue of the round trip disc ount, 
wise dilutionary changes were accepted as a means of establishing 


rye reductions, : 


etrese othe 
offsetting 


x 
fc 
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inchusive Tour Fares 


est 1) 


icone erae proposals which Pan American would make to the Cannes 
¢ Conference in the Fall of 1968, the Company was concerned mainly 


eee two problems: 


4) A substantial increase in available seats, particularly 
during the second part of the fare period when the 
Boeing 747 would be in service. 


2) The impact of competition from non-lATA carriers in 
i 

the form of inclusive toxr charters with an expected 

diversion of passengers from existing scheduled services. 


To solve these problems it became abundantly clear that some for, 
lower fare would be necessary in order to meee new traffic and remain 
reasonably cornpetiti The Bulk inclusive Tour Fare was regardedlas the 
best means of meeting the requirement since it would provide lower fare 
levels for a substantia] number of passengers, leading to increased genera- 
tion of traffic in order to help fill the additional capacity which would other- 
wise gounused, <At the same time, such lower fares would provide 2) 
competitive level with prices expected to be offered by charter operators, 
and thereby hopefully prevent any mass diversion of existing traffic to them. 


182 


At the same time, the bulk fare was designed ina rnanner that it would, 
to the greatest extent possible, protect the carrier in terms cf cost exposure 
by dealing in the sale of blocks of scats, en 4 guaranteed payment basis at 
specified times in advance of departure. 


Excerpts From 
Brief of the Creative Tour Operators Associaiton 
To The Examiner 


STATEMENT OF FOSITION 
THE CBIT CONCEPT IS A PROMISING APPROACH THAT SHOULD BE 
ENCOURAGED BY THE BOARD, AT LEAST ON AN EXPERIMENLAL BASIS 


TBE CBIT RATE LEVELS PROPOSED IN THE TATA AGREEMENTS ARE 
HIGH IN RELATION TO OTHER AVAILABLE RATE 


APPROVAL OF CBIT'S SHOULD NOT RESULT IN SIGNIFICAN 


5 
DIVERSTON FROM THE SUPPLEMENTAL CARRIERS 


Iv. THE BOARD SHOULD CONDITION ITS APPROVAL OF CBIT'S ON CERTAIN 
MINOR MODIFICATIONS OF THE RULES PROYOSED BY IATA 


CERTIFICATE OF SERVICE 


BEFORE THE 
CIVIJ. AERONAUTICS BOARD 


WASHINGTON, D. C. 


TATA AGRECHENTS RELATING TC Docket 20781 
TRANSATLANDIC PROMOTIONAL FARES 


BRIEF OF THE CREATIVE TOUR OPERATORS ASSOCIATION 
TO EXAMINER ARTHUR S. PRESENT 


—— 


STATEMENT OF POSITION 


| 
It is CLOA's position that the Board should approve the agreements 


under investigation, to the extent such agreements involve establishment of 


the Contract Bulk Inclusive Tour (CBIT) concept, subject to conditions 
requiring certain minor rules modifications, as discussed in Part IV of 


tiis brie£. Furthermore, it is CTOA's position that the rate levels 
established in the IATA agreement represent the maximum rates that are’ 
economically feasible,and that any higher rates would make CBIT's unusable. 


CTOA takcs no position on the issues relating to elimination of 
| 


the round trip discount and the reasonableness of California proportional 
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Excerpts From 
Statement of Position of Department of Transportation 


B. Impact on the Suppleme 


The Department is particularly interested in the standards 


governing competition between scheduled carriers serving the 
-es-Europe markets, on the one hand, and the supple- 


mental carriers serving that market, on the other. In cur view, 


so long as a fare adopted by scheduled carricrs ; reasonable when 
measured against the applicable costs of the carriers concerned, 
the fare should not be found unlawful simply because that fare 
would divert traffic from competing supplemental cancers: In 


other words, if absent the presence of supplemental carriers, the 


f a proposed new low fare of scheduled carriers 
would be measi 2¢ say, added costs, those carriers should 
not be required to hoid fares at fully allocated cost levels on the 


ground that the business of supplemental carriers would suffer if 
Lf 
the lower fares were permitted to go into effect. 


A rule that would vary the cost standards applicable to a 


scheduled carrier's proposed fare, depending upon whether or not 


1/ The initial decision in Group Inclusive Basing Fares to Hawaii 
can be read as adopting a position contrary to the one we have 
expressed. However the case is readily distinguishable from 
the facts at hand. For instance the Hawaii. case involved traf- 
fic diversion from one scheduled carrier to another as well as 
from supplement:] carrier to scheduled carrier. But to whatever 
extent that the Hawaii initial decision means that scheduled car- 
riers may not adopt below fully allocated cost fares in order to 
win over supplemental traffic, we respectfully submit that the 
decision is wrong, on the grounds of both eceonomics (see D. Tur = 
the Scope of Antitrust and other Economic Regulatory Policies, 
Harv. L. Rev. 1207, 1233 (1969)) and law: C£., LATA Group Fare 
Agreement, 36 C.A-B. 33, 39-40 (1962). 
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traffic would be diverted from supplemental carriers, would, 
our view: 

(1) Reduce the possibility of active competition 
between the supplemental and scheduled carriers, 
despite the Fact that the encouragement of 
competition is specifically found to be in the 
public interest by section 102(d) of the Federal 
Aviation Act. 

Raise the costs of travel by persons who could 
not or would prefer not to take aiyemtaes of services 
offered by supplemental air carriezs. 

(3) Redes the profits of the scheduled carriers. 

Further, such a rule would fail to take account of the 

intended relationship of supplemental air carriers. and scheduled 
carriers. Supplemental carriers were created to serve a spur to 
hetter service and iewer fares by the scheduled carriers. A rule 
that would limit scheduled carrier competition with supplemental 


carriers would thus appear to run counter to the very reason sup) 


plementals were permitted to come into existence. Moreover sup- 


plemental carriers "have no obligation to service the North Atlantic 


and may and do move in and out of the market at wili." IATA Group 


Fares Agreement, 36 C.A.B. 33, 40 (1962). Thus the needs of the 


scheduled carriers should weigh considerably more heavily than those 


of the supplemental carriers. Id. at 39-40. 
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Under some circumstances, an exception should be made to the 
standard we have proposed: Where the existence of the supplemental 
carriers serving a given market may be ‘threatened as a result of a 
rlew low fare of scheduled carriers, the Board may, in some cases, 
determine to pronebec the fare in order to maintain the presence of 

L/ 
the supplementals. Supplemental carriers are, after all, an importent 
element in the Nation's air transportation system. 

But there is no evidence jn this proceeding that the existence 
of the transatlantic supplementa) carriers will be imperiled by the 


s 


bulk fares. Rather, the evidence of record suggests that the suppie- 


mentals serving the United States-Europe markets have been enjoying 
2/ 
an enormous growth rate in traffic, and that they will coatinue to 


carry hundreds of thousands of passengers over the North Atlantic 
nothwithstanding the introduction by the IATA carriers ef the bulk 


3/ 


fares. 


——— 


CE. LATA Group Fares Agreement, supra. 
See NACA-214, NACA-218. 


NACA~220, TW-64 at 3. 


‘hus we urge that diversion of traffic from supplemental 


a result of the bulk fares should not be a factor in 
| 


a determination of the lawfulness of those fares. 


Respectfully submitted, 


y 


faaes A. W 


f 7 
—_ Counsel 


CERTIFICATE OF SERVICE 


L hereby certify that a copy of, this document has been 


served by mail on all parties to this proceeding. 


William A. Kutzke 
Trial Attorney 


a) 


Dated at Washington, D. C. 
this 14th day of October, 1969 
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Excerpt From 


Statement of Position of Bureau of Economics 


ON_OF_THS BUREAU OF ECO! EGONIMECS 


rat. 


the Bureau of Economics recommends that the agreements in 
se be approved through March 31, 1971, the period of their intended 

-iveness. We further recommend that, with respect to the resolu- 
tiors pertaining to BIT fares (R-42, R- 68, and R-10 in part), the eecord 
herein be kept cpen until final decision by the Board for the receipt 
of traffic data based upon actual experience for both the scheduled 
and supplemental carriers in order that the Board may have before it as 
much data as possible as to the actual generative effects cf the fares 
and their effects on the supplemental carriers. 

The increase in normal reund- ci fares resulting from elimination 
of the round-trip discount appears to be justified on the basis of 
general economic considerations. It is clear that the carriers' costs 


and their carnings 


are increasing because of inflationary pressure 


$ 
/ 


and profit wargins are consequently declining. These trends are likely 


to continue through 1970, particularly with the projected decline in 


transetlantic load facters due to the introduction of larger aircraft such 


eer ) 
= = ii er 
6/ Rates of return on inves nt, excluding investment tax credits, for 
the transatlantic cperaricens of the two carriers for the last two 
fiscal years are as follows: 
Pan Amesican  _ TWA Combined 
Y/E June 30, 1968 4.78% es TY 8.56h 
Y/E June 30, 1969 4.37 2.53 * 7.38 
< ahd pee 
cyh Win FSF 48 /\ 4 


\ 


fend 
? 
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ag the 8-747. The carriers are uncertain as to what cost savings, 


if any, will be realized from introduction of the B-747. Furthermore, 


the IATA carciers have at the same time made individval excursion! 
| 


fares more widely available by eliminating the summer-season and week- 
end blackout pericds, which will to some extent offset the revenue 


inerease expected from elimination of the round-trip discount. For 


these reasons it is the Bureau's position that the Board should not 
4 


find Resolution R-61 to be adverse tc the public interest or in violation 
| 
of the Act and should approve it for the period of intended effectiveness. 
With respect to the BIT fares, the traffic diversion and generation 


estimates of the scheduled and supplemental carriers are widely diver- 


gent and necessarily speculative, since the BIT fares will not become 


effective until November 1, 1969. Since the inclusive-tour charters 


of the supplementals have constituted a relatively small percentage of 


their transatlantic charter traffic to date, estimates of diversion 


from them by 2 type of fare that has never been in effect appear to be of 


limited probative value. Further, although the BIT fares may divert 


i i 
i 


“some traffic from the supplementals' affinity charters, the amount or 
| 


the impact of such diversion cannot be estimated from the record with 
any reasonable degree of certainty. It is also possible that the new 
i 


; 
lower affinity group fares available under the current IATA agreement 
i 


i 
* . | 
(which are not under investigation) may well be more diversionary to 


196 
the supplementals' affinity charters than the BIT Fen ell 


may prove correct the scheduled carriers’ contenticn that the BIT 


traffic will consist for the inmost part of downgraded GIT traffic. 


Until the effect of the BIT fares is known, discussion of appropriate 
costing method is premature. : 

It is the Bureau's view that the BIT fares should be permitted 
to be effective for a meaningful trial period during which the scheduled 
and supplemental carriers would submit to the Board actual traffic 
gata for each fare base. This position is reinforced by the belief 
that the supplementals will not suffer irreparable injury during this 
limited period of effectiveness and by the fact that, until the BIT 
fares are proved by experience to be destructive er uneconomic, the 

blic should have the benefit of these low fares. 

The Bureau would therefore request that the data listed in 
Appendix A hereto be supplied by the carricrs monthly following the 
introduction of the BIT fares on November 1, 1969. 


Respectfully suomitted, 


N 


Fila leh 


> ———— 


pokin T. Shewmakev 
Bureau Counsel 


October 24, 1569 


ae ee nee eens 
7 Several carriers have recently filed even lewer affinity group 
fares for November cifectiveness. 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


IATA AGREEMENTS RELATING TO TRANSATLANTIC FARES 


DOCKET 20781 


Found that Agreement C.A.B. 20848, R-61, as amended by Agreement C.A.B. 

20939, providing for elimination of the round-trip discount on first 
class and normal economy class fares, is adverse to the public! 
interest, 


Found that Agreement C.A.B. 20848, R-42, setting forth North Atlantic 
Contract Bulk Inclusive Tour Rules, and R-10, insofar as it contains 
fare construction rules applicable to Contract Bulk Fares, are not 
adverse to the public interest or in violation of the Federal Aviation 
Act of 1958, as amended. 


Found that Agreement C.A.B. 20848, R-68, setting forth Mid-Atlantic Contract 
Bulk Prices, San Juan-Lisbon/Madrid, is unjustly discriminatory, insofar 
aS it limits availability of the fares set forth therein to residents 
of Puerto Rico where the outbound trensportation originates in San Juan. 
Pen American World Airways, Inc., directed to discontinue demanding, 
charging, collecting, or receiving any fare or enforcing any classifica- 
tion, rule, regulation, or practice inconsistent with the decision. 

. | 

Found that carriers should be required to submit monthly traffic data until 

further order of the Board. 


Appearances: 


' Airways, Inc. 
Ulrich V. Hoffmann and Ravmond R. Fletcher, Jr., for Trans Worl 
Airlines, Inc. 
Robert M. Lichtman and Jerrold Scoutt, Jr., for Member Carriers of 
the National Air Carrier Association. | 
Tacodore I. Seamon and Lawrence D. Wasko for Capitol International 


' Alrways, Inc. 
Operators Association. ‘ 
n J, Gross and William A. Kutzke for Department of Transportation. 
fT. Shewmaker and Victor Mercogliano for Bureau of Economics, 


' Civil Aeronautics Board 


Robert N. Dugean and Richard J. Fahy, Jx., for Pan American World 
: 
| 

qd. 


INITIAL DECISION OF EXAMINER ARTHUR S. PRESENT 


1/ 
This is an investigation instituted by the Board into two elements 


of a package of fare resolutions adopted by the International Air Transport 
Association (IATA) and applying to North and Mid-Atlantic routes. The 
resolutions in issue provide for the elimination of the five-percent 
round-trip discount on first class and normal economy class fares and 

the establishment of contract bulk inclusive tour (CBIT or BIT) fares 
involving the sale of blocks of seats on scheduled flights, at least 

40 eastbound and 20 westbound, to tour operators for use on 14-21 day 

tours embracing a minimum land package. 


All the resclutions were filed with the Board pursuant to section 


412(a) of the Federal Aviation Act of 1958, as amended, and Part 261 of 


the Board's Economic Regulations, and are conteined in Agreement C.A.B. 
20848. Taney were to be effective through March 31, 1971. However, the 
entire agreement expired on October 19, 1969, as the result of the’ with- 
drawal of a foreign air carrier. Nevertheless, the investigation was not 

2f ‘ 
rendered cot. Furthermore, it appears that the IATA carriers have resolved 
their differences and will submit a new agreement for Board approval which 
will probably embrace at least the substance of the resolutions in issue 
here. Accordingly, the Examiner has made his findings and conclusions 


herein as if the resolutions were still in effect. 


I/ Order 69-4-138, April 30, 1969. 
2/ Order 69-11-122, November 26, 1969, p.2, n.6. 
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A clear understanding of the resolutions in issue requires information 
concerning the other elements of the fare package. The other principal 


‘resolutions (i) extend 14- 21 day excursion fares and individual inclusive 
| 


‘tour (LIT) £ares to year-round application with added charges of $50 ° 


‘round-trip for travel during heretofore precluded peak summer weeks ! 
| 
| 


‘and of $30 in each direction for travel on weekends, (2) increase the | 


F . r ee ae | 
group inclusive tour (GIT) fares and tighten tour provisions, (3) restruc- 
ture the seasons for affinity group fares, introduce a minimum size group 


of 4O into the group categories for shoulder and off-peak seasons, in¢rease 


‘the fares for peak season groups of at least 50, and lower the shoulder 


‘and off-peak season fares for groups of at least 40 and (4) initiate 


incentive group fares for business organizations at the same fare Levels 
. . Aa ; 
efforded affinity greups of 40 or more in the shoulder and off-peak scans 
In its order of investigation, the Board approved the sees Sh 
respect to excursion, LIT, and affinity group fares. The Board approve ed 


the incentive group fares subject to a condition broadening the descri ip- 


' tion of the orgenizations which may avail themselves of the fares. | 
' The Board deferred action on the GIT proposal but on reconsideration. 
approved ed Finally, the Board approved the elimination of the round- 

> discount, which became effective May 1, 1969, and the CBIT aroedenons 
effective since November 1, 1969, but only until Mars ch 31, tac In a 
| 


3/ See Appeneix "h for a Summary of the various fare proposals bas sed on 
the New York City-London fare levels. 

4/ Order 65-7-31, July 16, 1969. 

5/ he National Air Carrier Association, on behalf of its member carriers, 
all of which are United States supplemental carriers, has petitioned the United 
StatesCourt of Appeals for the District of Columbia Circuit for revi Lew of the 
Boare's orders to the extent the orders approve the affinity group, incentive 
sroup, GIT, and CBIT fares (Case No. 23,012). 


subsequent action, the Board determined that the carriers should be 
pemitted to utilize the'CBIT fares through September 30, 1970. 


The Board placed in issue in its investigation Agreement C.A.B. 2 B48 , 
7/ 
R-61 (Fares for Round-Trip), R-42 (North Atiantic Contract Bulk Inclusive 
8/ 


Tour Rules), including certain proportional fares applicable to specified 
California points in conjunction with the CBIT, R-68 (Mid-Atlantic Contract 
van-Lisbon/Madrid}, a 5D (Construction Rules for 
construction of CBIT fares). 
By a later order, Agreement 20939, which amends R-61, was epproved through 


ll/ * 
31, 1970, and incorporated into the investigation. 


The purpose of the investigation is to determine whether the agreements 


concerning such fares: 


are adverse to the public interest or in violation 
of the Federal Aviation Act of 1958, and whether 

the fares, rules, conditions and provisions which 
are, or will be established pursuant to such agree- 
ments are or will be unjustly discriminatory or 
undyly preferential, or unduly prejudicial, and if 
such fares, rules, conditions, or provisions are 
found to be unjustly discriminatory, unduly prefer- 
ential, or unduly prejudicial, to determine how suck 
fare, rules, conditions or provisions should be 
altered, or what order should be made to 5gmove such 
discrimination, preference or prejudice. 


1-122, supra. In a Separate action, Regulation SPR-32, 
Board adopted a new part. to its Special Regulations, 
Part 378A, establishing terms and conditions governing the furnishing of 
CBIT's by tour operatcrs commencing Janvary 1, 1970. The rules applicable 
to tours commencing in November and December 1969 are set forth in Pan 
American World Airvay3, Exemption, Bulk Inclusive Tours, Order 69-8-140, 
August 19, 196 
ATA Resolution 15Ca. 

IATA Resolution 079a. 

IATA Resolution O79c. 

JATA Resolution Ol4a. 

Order 69-5-122, May 26, 1969. 

Order 69-4-138 at 15. 
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A prehearing conference was held on May 28, 1969. Following |the 
exchange of direct exhibits (including responses to information rdquests) 
and rebuttal nabaeee public pearing began on September 3 and ended on, 
September 9, ed Pan American World Airways, Inc., Trans World Airlines, 
| 
Inc. (TWA), the National Air Carrier Association (NACA) on behalf of its 
“ 
member ee oe Creative Tour Operators Association (CTOA) , the 
Department of Transportation (DOT), and the Board's Bureau of Economics (Bureau) 
participated actively at the hearing. These parties have filed briefs 
or statements of position. 
PERTINENT STATUTORY PROVISIONS - 
The Board's jurisdiction is essentially grounded on section | 
412 of the Federal Aviation Act of 1958, as amended, which deals bith 


greements among air carriers affecting air transportation. Under 


subsection (b): 


The Board shall by order disapprove any such contract 
or agreement, whether or not previously approved by it, that 
it finds to be adverse to the public interest, or in violation 
of this Act, and shall by order approve any such contract or 
agreement, or any modification or cancellation thereof, that 
it does not find to be adverse to the public interest, or in 
vielation of this Act; * * * 


| 
13/ Most of the parties to the proceeding are listed in the order 
insxituting the investigation, Order 69-4-138 at 16. In addition, Capitol 
Taternational Airways, Inc., Purdue Airlines, Inc., and the Department of 
Transportation, were granted leave to intervene and the National Alir Carrier 


. . . 2 . = | 
Association was granted leave to participate in the proceeding as attorney- 


sr piee LESe Ero uname catn raiibs Ox dernGon CaaS migune EIeOCORE 
_  4/ American Flyers Airline Corp. (AFA), Capitol International Airways, 
Inc., Modern Air Transport, Inc., Overseas National Airways, Inc. (ONA), 
Purdue Airlines, Inc., Saturn Airways, Ing., Southern Air Transport, Inc., 
Standard Airways, Inc., Trans Internaticnal Airlines, Inc. (TIA), Universal 
Airlines, Inc., and World Airways, Inc. Of the aforenamed United States 
supplemental air carriers, six (AFA, Capitol, ONA, Saturn, TIA, and World) 
| 


are authorized tc conduct Transatlantic charters. 
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Section 102 of the Act requires that the Board consider in the public 
interest, among other things: 


(a) The encoura t and development of an air-transporta- 
tion system properly adapted the present and future needs of 
the foreign and domes a : ac Ueesee States, of the 
Postal Service, @ 

(b) The regulation of air transportation in such manner as 

mecosues and preserve the inherent advantages of, assure the 
Fety in, and fester sound economic conditions 

jon, and to improve the relations between, 
portation by, air carriers; . 
(c) The promotion of adequate, economical, and efficient 
ice by air carriers at reasonable charges, without unjust 
1 2 , undue preferences or advantages, or unfair or 

competitive practices; 


{d) Competition to the extent neccssary to assure 
Gevelopment of an air-transportation system properly adapted to the 
needs of the foreign and domestic commerce of the United States, 
of the Postal Service, and of the naticnal defense; 


promotion of s y in air commerce; and 


(£) he promotion, enccuragement, and development of civil 
aeronautics. . . 


addition, section 404(b) of the Act reads: 


(b)} No air carrier or foreign air carrier shall make, give, 
cr cause any undue or unreasonable preference or advantage to any 
particular persor, port, locality, or description of traffic in 
aix transportation in any respect whatsoever or subject any parti- 
cular person, port, locality, or descripticn of traffic in air 
transportation te any unjuse Rees ieee or any undue or unrea- 


sonable prejudice er disadvantage in any respect whatsoever. 

And section 1002 (£) authorizes the Board to remove a discrimination 
in foreign air transportation, providing: 
Sate notice and hearing, upon complaint, or 


own in », the Board shall be of the opinion that 
ividval or joint rate, fare, or charge demanded, charged, 


ir th Fh 
- 


or received by any air carrier or forcign air carrier 
air transportation, er any class ification, rule, regula- 
ractice affecting such rate, fare, or charge, or the value 


> 
g 
P 


of the service thereunder, is or will be unjustly discrimina- 
tory, or unduly preferential, or unduly prejudicial, the Board 
may alter the same to the extent necessary to correct such 
discrimination, preference, or prejudice and make an order 
thet the air carrier or foreign air carrier shall discont inue 
demanding, charging, collecting, or receiving any such discrimi- 
natory, Sita or prejudicial rate, fare, or charge ox 
enforcing any such discriminatory, preferential, or prejudicial 
classification, rule, regulation, or practice. 


POSITIONS OF PARTIES 


Pan American, TWA, and the Burcau support approval of all the 


BEE Oy ec ee 


resolutions in issue. CTOA favors approval of the CBIT provisions 
| 
subject te certain minor rule modifications. It takes no position 


on the California proportional fares. Nor: does it adopt any position 


with respect to the elimination of the round-trip discount. DOT does 


; i 
not Suppert or oppose the resolutions. NACA, on the other hand, requests 


disapproval of all the resolutions. 


Pan American 
Pan American justifies the elimination of the round-trip discount 


on tasically two grounds. First, Pan-American contends that the small 


increase in normal fares has been largely offset by the liberalization 

o£ the individual excursion and IIT fares and the downgrading of hormal 
i 

fecre traffic to lower fare levels. Second, the carrier urges that any 


” : * oe . + | 
increase in revenues derived from the elimination of the round-trip 
| 
discount is fully justified in light of the carrier's substandard’ earnings 


in Transatlantic operations and the rapidly escalating inflationary cost 


increases in air transportation. 
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‘fares, Pan American asserts that important 
interest benefits flowing from such fares outweigh objections 
ese benefits are (1) the lowest fares ever on scheduled 
tlantic service fitting the need in this market for a wide ranging 
ule, (2) the attraction of new traffi 
when there is a critical need 
to meet the challenges of the 
era, end (3) the improvement of the overall financial position 
sencduled Transetlantic carriers. Pan American claims the diversion 
estimates of the supyplementai carriers are clearly erroneous and wildiy 


infiated. 


TWA asserts that any resolution which provides for elimination of 
the nermal-fare reund-trip discount and the resolutions. which provide 
for the C8IT fares are not adverse to the public interest and the 
resulting fares do not violate the antidiscrimination or any other 
provisions of the Act. With regard to the eliminetion of the round- 
trip discount, TWA maintains that the resuiting fares are consistent 
with the costs of providing the service and will yield needed revenues 

TWA stetes that the difference in the costs of providing 

one way and round-trip transportation on a per mile basis is not sufficient 
to uphold the five-percent round-trip discount. 


The carrier believes that the competition the CEIT feres will present 


to the supplemental carricrs is’fully justified and that such fares are 


essential to preserve the quality and quantity of scheduled carrier 
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services at reasonable fare levels. TWA claims that the CBIT fares will 


not have a significant adverse effect on the supplemental carriers and 


: Aaaerse 
that the fares are economically justified. 


Bureau 


The Bureau considers the elimination of the round-trip discqunt . 
re i 


warranted on general economic grounds. It states that the carriers! 


costs are increasing aid their earnings and profit margins declining. 


The Bureau also would teke into account the action of the IATA carriers 


making individual excursion fares more widely available. 


| 
The Bureau believes that a determination as to whether the CBIT 


fares are lawful or adverse to the public interest cannot be made in 
the absence of actual experience with such fares. Accordingly, ne 
Bureau recommends that the CBIT fares be permitted to continue in effect 
for a trial period during which both the scheduled and eranlonoshan 
carriers would submit to the Board actual traffic data for each fare 
base. It is the Bureau's view that the supplemental carriers wiht not 
suffer irreparable injury during me limited trial period and that until 
the CBIT fares are proved by experience to be peserecrire or uneconomic 


the public should have the benefit of the low fares. 


CTOA | 
| 


CYOA contends that the CBIT concept is a promising approach to the 
| 
; 
gale of seats in scheduled services in the Transatlantic market, an 
| 
| 
epproach which should be encouraged at least on an experimental ‘basis. 


t 
it avers that the CBIT tate levels represent the maximum rates economically 
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feasible for the tour operator and that any higher rates would mak 


unusable. CTOA maintei : proval of the CBIT's should not result 


version from the supplementai carriers. 


approval of the CBIT concept, CTOA urges that the 


rule requiring that purchases of additional seats (after the original 


booking) be made in blocks of five is unnecessary and unreasonable 

and should be rejected. It also contends that the related rule providing 
that once additional seats are purchased no seat may be cancelied is 
unnecessary, can functicn as a serious detriment to the tour operators’ 
planning, and increases the chance that members of the public would be 
unable to purchase the tour of their choice. 


DOT 


15/ 


DOT directs its attention only at the It fares. It discusses 
these fares bat cogs not advecate either approving or disapproving them 
apparently because the agency h reached a conclusion as to whether 

» economic. However, DOT does take the position that the 

antial benefit to the traveling public and thet 

they should act be disapproved merely because they will divert to the 
ITA carriers traffic now carried by the supplemental carriers. DOT is 


of the view that the needs of the scheduled carriers should weigh 


= ES DOT believes th “the North Atlantic fare structure reavires 
comelere revision. In i opinion, if the fare structure were simplified 
ana the fares offered more closely reflected costs the normal fares could 
be reduced and promoticnal fares could be utilized more effectively to 
fill excess seats in off-peak periods, the purpose for which they were 
originally designed. 
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considerably more heavily than those of the supplemental carriers and 
that there is no evidence that the existence of the supplemental carri 
will be endangered by the CBIT fares. ~ 


NACA 
NACA, Speaking principally on behalf of the six supplemental carriers 
. 16/ | 
with Transatlantic authority, asks disapproval of the NACA resolutions 
{ 


- = - : : | 
in issue. It contends that the resolution eliminating the round-trip 


| 
discount is adverse to the public interest because it is not accompanied 


by offsetting fare adjustments and because the increased revenues would, 
| 
in effect, be used to subsidize uneconomic CBIT fares to the detriment 
i 4 
of normal-fare passengers and the supplemental carriers. 


y | 
NACA claims that the CBIT fare resolution is adverse to the public 


| 
interest because the fares are unreasonably low under a fully-allocated 


cost stancard and would cause large scale diversiou from the supplementals' 
ae ah a | 
charter traffic. Furthermore, NACA avers that the large discount granted 
: 


to cart passengers would be subsidized by normal-fare passengers. Finally, 
NACA. maintains that because the CBIT agreement violates anti-trust principles 
tha scheduied carriers have the burden of establishing that the agreement 

is required by a serious transportation need or in order to secure 


ioportant public benefits. NACA declares that the scheduled carrier 


have failed to make the required showing. 


See note 14, supra. 
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NACA also allege : BIT fares unjustly discriminate against 
ormal-fare passengers bécause the fares are unreasonable and because 
of their tour-basing feature. In addition, it is NACA's pos tion that 


proportional fares for Los Angeies/San Francisco are unduly preferential 
P Pp v 


to passenger “di. { rking at those points and unduly prejudi- 


cial to passengers : > and terminating at many other points in 


’ 


the United States because the proportional fares afford lower fares to 


Europe for the California passengers than the faxes available at points 
12/ 
closer to Europe. 


DISCUSSION 
Liminoticn of the Round-Trip Discount 
Background 
Some background to the elimination of the round-trip discount may 


be helpful. The question of eliminating the round-trip ciscount for 


Eixcst class and normal economy class Nge s included on the agenda 
18/ 
ef the Cannes Treffic Conference through the proposal of Austrian Airlines 


that IATA Resolution 150a, ch permitted application of a discount to 


making round-trip journeys, no revalidated. In its submission, 


Ba Nei ther the American Society of Travel Agents (ASTA) nor the National 
Industrial ir: c League (NITL) participated in the hearing or submitted 
briefs to the Examiner. | However, they did present positions for the purpose 
of the Prehearing Conference. Both ASTA and NITL cpposs the elimination of 
the five-percent round-trip discount. In addition, ASTA believes that the 
CBIT fares could be an effective and nondiscriminatory device to promete 
low cost air travel subject to certain conaitions. : 

18/ The Cannes Traitic Conference culminated at Dallas, Tex., in January 
1969 with the adoptien of the resolutions embodied in Sgrcement C.A.B. 20848. 


caveier explained that the elimination of the discount was a more 


Lom 


che 


| 
desirable method than a direct fare increase to obtain the revenues needec 


because of higher operating costs. While Pan American felt that its 


econonic position would justify a fare increase, it initially opposed | 
the proposed action. TWA decided chat it would not strongly resist he 
proposal (particularly if the proposal would ease the way eventually to 
. | 
‘the introduction of a cost-orienred rate per mile concept on the North 


Atlantic) because the carrier beiieved the profitability of its Trans-+ 


atlantic cperations was sapidly declining. | 
Representatives of the United States carriers belonging to IATA | 
‘discussed the matters to be negotiated at the Cannes Conference with 
‘members of the Board. By letter dated August 19, 1968, the Acting 
Chairman of the Board incommed the carriers, "Briefly, the Board sees 
no basis for North Atlantic economy fare increases in the form of sur 
charges, elimination of the round-trip discount, fare structure chang, 
or other modification. In this area, we would also urge the carriers 


to support relaxations of restrictions on the use of special fares which 


‘would serve to even out the peaks and valleys of traffic flow." (NACA-311) . 


A vote taken on a worldwide basis on the first day o£ the Conference 


revealed oniy seven carriers opposed to the elimination of the round;trip 


‘giscourt and 62 carriers willing to sustain the motion or abstain. After 


two weeks of negotiations, there were only three carriers, one of which 
| 


Pan American, objecting to the elimination of the round-trip discount. 
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To aid in developing a course of action by the United States carr 
a meeting was held between their representatives and members of the Board. 


Later, the Chairman of the Board, in a letter to the president of Pan 


American dated October 15, 1968, stated, "With respect to the transatlantic 


> 


operations, the Board continues to believe that there is no economic basis 


ver-ail fare increase. The Board does not believe that 


ianee of the round-trip discount, per se, is an essential element 


of an acceptable trensatlantic fare agreement. However, any change in 


" 


the round-trip discount should be accompanied by offsetting fare adjustments 


(RA-Z, p.3; NACA~312). 
Subsequently, the IATA carriers reached agreement upon a package 


which included provision for elimination of the round-trip discount but 


which eiso extended excursion fare and IIT fare travel into (a) previously 


“Elacked-out" peak summer periods at a $50 round-trip surcharge, and 


{o) formerly excluded wei at : $30 one way. Pan American's 


exhibits indicate that withdrawal of the round-trip discount will increase 


3S 


its first class and normal econemy class revenues by over $8 million in 
1970. ‘WA's exhibits show increased International Division revenues of 


about $6.5 mill in 1970 ibutabla to the discard c£ the round-trip 
19/ 


discount. 


See Appendix B. 


. 
Im its order of investigation, the Board explained why, on the ope 
3 i 


hand, it deewed inquiry into the elimination cf the round-trip discount 
| 
- “ . . : 
| warranted, although, on the other hand, it would permit the action to 


become effective while the investigation proceeded. The Board said 
| 
(Order 69-4-138 at 4-5): , | 


* * *It is alleged, inter glia, that the increase is unjusti- 
fied and seems to subsidise low group fares directed at the 
supplemental carriers, at the expense of the business traveler. | 
NACA further asserts thar the fare increase stemming from elimi- 
nation of the ‘rip discount is not offset by the extension 
of the 14-21 day individual excursien fares and the individual 
IT fares, within the meaning of a prior Board statement that any 
change in the round-trip discount shouid be accompanied by off-| 
setting fare adjustments (not inciuding the bulk fare plan). 
These contentions, together with data included in the most recent 

IATA cost committee report, and the 1968 rate of return experienced 
by TWA for transatlantic operations (14.5 percent excluding invest- 
ment tax credits) point to the need of an expedited investigation 

as to the elimination of the round-trip discount, and the limita- 

tion of our approval of this element of the subject agreements to 

March 31, 1970. ‘ | 


On the other hand, the Beard notes that elimination of the 

blackout heretofore applicable to weekends and summer peak periods 
in connection with the 14-21 day excursion fares and the individual 
inclusive tour faves wili bring the advantage of these promotional 
fares, which will be at much lower Levels than would otherwise be 
applicable for travel during these periods at the normal economy 
fares, to a significant number cf additional passengers. Estimates 
by (WA, based on the fare ditferential between the normal ard the 
premotional fares and the number of passengers it expects will 
utilize these lower fares during the periods they were previousiy 
unavailable, indicate potential fare savings of a magnitude comparable 
to ae Fare increase which will be effected by discontinuance of the 
round-trip discount. Estimates submitted by Pan American tend to 
corroborate this offser. Moreover the Bsard notes that the rate of 
veturn for Pan Smerican has trended downward since 1966, reaching 
5.0 pexcent in 1968 (excluding investment tax credits), and that 
the cost data contained in the mest recent LATA Cost Committee Report 
(May 1968) may not realistically reflect present circumstances in view 
of the general inflationary trend in the ecenomy and the somewhat 
lower Lead factors achieved by the carriers last year. In these 
c instances, the Board is net prepared to disapprove the elinination 

the cound-tvip discount yendente li 
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For the round-trip first class or normal economy class pas 


elimination of the round-trip discount is tantamount to @ fare increase. 
Pp 


It is apparent, therefore, that the essential questions are whether 


the elimination of the round-trip discount is economically justified and 
propriate offsetting fare adjustments. The record 

does net contain a convincing case on these matters supporting elimination 
of the round-trip discount. 
Economic Need 

The rates of return on investment (excluding the investment tax 
credit) reported by Pan American for its Atlantic Division and TWA for 
its International Division for the years 1964 through 1968, and for the 
twelve months ended March 31, 1969, together with the deviation fron 
the recognized standard of 10.5 percent, are as follows: 


Pan American TWA 


of Petge. Points Over Re £ Petge. Points Over 
Under) 10.5% (Unger) 10.5% 


c 
(1.75) 19.67% 
(0.64) 21.19 10.69 
1.89 14.10 
(3.75 
1968 sri) (5.53) 


12 mos. ended 
3-31-69 5.02 (5.48) 


Sources: 1964-1958, NACA-R-35 
LZ mos. ended 3-31-69, “Air Carrier Financial Statistics", 
Civil Aeronautics Board, March 1969. 
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It is interesting to nete that of the two carriers it is TWA whi 


the economic need for increased revenues. In this connection, 


TRA urges thar the revenues from neither the first class nor the economy 


fares will yield a 10.5 percent return on inves ment even after the 
elimination of the round-trip discount. Its calculations, reflecting 


1968 experience, indicate that revenves under cost at 4 10.5 percent 


rate of reiura on investment are $5.71 per economy origin passenger 


aii economy services) and $27.22 for each first 


| 
passenger. These estimates are clearly at war with the carrier's 
i 


erience as déteiled in the tabie ahdvare entztled-toind weight. moe 
The table also shows that Pan American has not achieved an average 
| 
return of 10.5 percent in recent years. However, Pan American seems |to 

20/ 
be 2 higher cost operator cver the Atlantic than TWA, and the Board has 


indicated thet in international air transportation rates should be geared 
to the costs of the most efficient operator. JATA Traffic Conference 
Resolution, 6 C.A.B. 639, 644 (19463. Moreover, 4 Pan American witness 
testified that economy traffic was self-sustaining. In any event, these 


data do not sustain a fare increase. IATA Agreements Re Passenger Fares 
diac Aercemen at a) 


38 C.A.B. 1062, 1064 (1963). 
The carriers claim a declining trend in their financial Sostetons: 
Yan Awerican presented evidence showing that in the first five month of 
fics 
19€9 it experienced an operating loss in excess of $13 million, $2 niilLion 


Yh ay be attributable, at least in part, to the greater number 
-3 employed by TWA in its aircraft. As of July Ll, 1968, TWA operated 
ing 797 series 309 and 300B jets with 142 seats and the series 300C 
t with 140 seats. In 1968 Pan American provided 134 seats in th 
300 and 3008 airplanes and 133 seats in the 300C aircraft. | 
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the operating loss suffered in the like period 


the carrier states that it achieved an operating 


million in the first iti months of 1968 but the operating profit for 


that period in 1969 was only $156,000, The Bureau says in its statement 


of posit : the rates of return on investment for the twelve months 


ended June 30, 1969, were 4.37 and 12.53 percent for Pan American and 
respectively. Ut also contends that declining earnings and profit 


likely to continue through 1970 particularly because of the 


nsathantic load factors attributable to the introduc- 
21/ 
such as the Boeing 747. 
= 


contentions, the evidence indicates an improvement in the 


economic positions of both carriers in 1970 without the benefit of either 


the added revenues from the elimination of the round-trip discount 


from CBiy traffic. Thus, while both carriers forecast an increase 


costs from 1968 to 1970 of at least 10 percent, they are projecting 


revenue increases, asSuming the round-trip discount were still in effect 


21/ Pan American's 1968 passenger load factor over its Transatlantic 
cnstop critical sectors w 53.1 percent, and the carrier is forecasting a 


1970 load factor of 48.8 percent assuming elimination of the round-trip 


‘At - 


Giscount and av: bility! of » CBIT fares. TWA's 1968 International 
vision load factor was 50.2 percent, and it estimates a 1970 load facter 
ef 41.8 percent between the U.S. and European gateways. 


: ience refiected in published Board reports 
shows an i : » passenger load factor rather than a decrease. Pan Amcrican's 
total Transatiz 3 revenue ssenger load factor was 51.0 percent in 1968. 
For the twelve ence ended May 1969, Pan American's Atlantic Division 
revenue passenger load factor ro . oreentage points over the same period 
of 1963 to 51.3 percent. Seaet acne! TwA's International Division load factor 
increased 2.3 percentage points, comparing those periods, to 51.4 percent. 
air Carrier Traffic Statistics," Civil Aeronautics Board, December 1968, 
May 1969 : 


and the CBIT fares were rot available, far exceeding that r Pa 
American's data show i970 ficst class revenues 40 percent and normal 


| 
| 
| 
| 
| 
| 
economy class revenues 26 percen greater than in 1968, Total revenues 


smaiicr but stilli impressive particularly since TWA's transatlantic) 
operation %: sill a highly prcfitable enterprise. Beth first class | 


and pormal economy class revenues in i970 would be’ 21 percent higher 


would be 35 percent in excess of the 1968 ievel. TWA's projections ie 
i 
| 
| 
| 
| 
| 
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than for 1968. Total revenucs would be 28 percenc above the 1968 level. 

Morecver, both carriers are predicting impertant benefits from the 
CBIT’s. Fan American estimates that its ret cperating prefit position 
will be improved by $4.9 million with the CBIT's, and TWA projects a. 


th 


revenue gain of $4.2 million before added costs. Pan American also fo 
: 
| 
casts a contribution from the CBIT passenger in the form of reducing 

| 


cetal allocable cost per round-trip normal economy passenger from $450.37 
$424.59 
The tremendous disparity in Pan American's cperating results fo’ 
July, and August, comparing 1968 and 1969, is unexplained, and the f 
‘that, aS pointed out by Fan American, these adverse results occurred 
despite an increase in load facter casts further doubt on their si 


TE, notwithstanding increased load factors, Pan American s| 


See Appe ndix C. g 
See note 21, Sui 
24/ he carrier may be experiencing heavy, nonrecurring inte 
costs 2S a consequence of the pending introduction of the Boein 
echeduled service. 


be suffering larger and larger losses, there could be Little justification 


for new promotional fares, such as the CBIT fares, at low yields. 

The Bureau's reliance on anticipated lower load factors (as a conse~ 
quence of the introduction of the Boeing 747 into scheduled service.) to 
justify elimination of the round-trip discount is misplaced. The Board 
rejected such reasoning, ih refusing to approve reduction of the round- 
trip discount from ten tol five percent. JATA Agreoments, 

at 1070-1071. It has continued to express 1ts disfavor with 
fare increases to overcome the operation of excess capacity. 
Northeast Airlines, Inc Proposed Fares inc 3 Order 69-6-124, 


as - 


June 24, 1969, pp.3-4; American Airiines, Inc. . ¢$ ., Proposed Passenger 
Fare Reviszons, Order 69-5-28, May 8, 1969, p.4. Rather than attempting 
to meet this problem through fare increases, which may deter the growth 
of traffic vitally needed to develop our air transportation system, a 
more appropriate action is the implementation of suitable promotional 
fares to generate the required traffic. Standby Youth Fares ~ "Young 
Adult" Fares, Order 69-8-140, August 25, 1969, pp.8-10. 
Ofisetting Factor 

Yi either of the carriers reflects any economic requirement for 
the elimination of ‘the round-trip discount, it is manifestly Pan American. 
Hovevect Pan American emphasizes the package nature of the fare proposals 
as its primary justification for the elimination of the round-trip discount. 
The carrier states in its brief (p.7) that "any consideration of this 
particular issue must be only in conjunction with the offsetting liberaii- 


zation of the individual excursion and inclusive tour fares. These latter 
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changes. which became effective at the same time (May 1, 1969) as the 
elimination of the round-trip discount, were an integral part of the | 
decision on the round-trip discount (PA 2)." (footnote omitted). 
carrier contends that the liberalization of tbe individual excursion | 
and 117 : argely balances the elimination of the round-trip 


discount. Pan American and TWA assert that experience in June and; 


July cf 1969 under the revised fares shows a substantial diversion of 


: - Ase | 
normal economy fare traffic to excursion and LIT fares ‘and that this) 
. 


experience demonstrates the bencficial features of the package. There 
ss no claim of an "offset" for first class passengers in the pecieees 
but the carriers aver that the first class operations were not fully 
26/ 
compensatory and warranted an increase in fares in any event. 

The offset theory is not consistent seh the contention that the 
carriers need the added revenues realized through elimination of the 
round-trip discount. The credibility of the latter position is impai 
when it is cenceded that as an integral part of the decision on the 
round-trip discount the carriers also took action which wiil reduce 


revenues. 


25/ Nevertheless, Pan American estimates the net additional revenue at 
over SS million, a percentage increase of 2.4 percent. Furthermore,) the 
recor shows that TWA suggested extension of the excursion fares to weekends 
at the Saeed conference for a reason having no connection with elimination 
of the reund-trip ciscount, to correct the imbalance in loads caused by the 
weaken “blackouts which hed resulted in more seats being available on week- 
ends thar during the remainder of the weck. | 

26/ However, as shown in Appendix B, the great bulk of the additional 
revenuzs ave contributed by normal economy fare passengers. | 


ideration, the offset theory loses any persuasive 
appeal that it might have in Light of-the fact that a much larger number 
of passengers are now subject to higher fares because of the elimination 
of the round-trip discount than are assisted by the actions taken with 
respect to the excursion and llr fares. Assuming that the CBIT fares 
are effective and the round-trip discount eliminated, Pan American and 


TWA estimate that 54 percent and 47 percent, respectively, of their 


will purchase first class and normal eccnomy 
28/ 
tickets. The groups benefited by the offset factor, excursion 
and LIT fare passengers, would constitute only,24 percent of Pan 


Anerican's passengers and 26 percent of TWA's passengers, and manifestly 


s of passengers who would actually gain from the offsetting 


facter would be much smaller. Thus, Pan American estimates that the 


number of excursion and TIT passengers in 1970 will be 25 percent above 


the basic 1970 forecast for each of those categories, representing 


diversion to each of those fare bases from normal traffic including former 


excursion and LiT passengers who will travel during the previously 
blacked-out peor: It is evident, therefore, that the number of 


sers who will pay a higher fare as a consequence of the elimination 


27/) See Apper 
28/ The availability of these fares at a surcharge during the previously 
Lacked-out peak summer season and on weekends. 


of the round-trip discount 


Ln 
29/ 


from the offsetting provisions. 


wee Ne eer Oe pg Ne 


Conclusion 
Lone 


re : | 
TWA contends that the elimination of the round-trip discount should 


be approved even if the fares may not precisely meet the "just and reason- 
7 | 


able standards of the Act. The carrier would have the Board grant 
superior weight to the fact shat the fare resolutions are the product 


of lengthy negotiations among the IATA carriers reflecting compromise 


- 


and not the result of any detailed analysis of a single carrier. 

While the extra-economic aspects of the IATA fare resolution may | 
warrant consideration, TWA has not made a convincing showing that they 
should receive controlling weight. Cf. JATA Agreements, supra, 38 C.A.B. 


‘at 1063, 1069. Clearly the "just and reasonable" criteria are fundamental 

; : | 
‘ingredients 3. e process of evaluating what is or is not adverse to; the 
‘public interest. Section 102 so provides. It mandates that the Board 


22 Amevican indicated that 
tlantic passengers traveled on mid-trip tickets. TWA's evidence 
jndicates that, 2n 1968, 67 percent of its passengers were round-trip 


\, 
passengers. ' 
| 


Fan American and TWA point to experience under the new fares! as 
showing even a greater diversion from normal fares than they had anticipated. 
In the four weeks ended June 28, 1969, Pan Smerican carried 27,302 normal 
economy face passengers as compared with 43,648 such passengers in the Like 
perind of 1968, and the number of 1969 excursion and LIT passengers 
were 13,365 and 2,680, respectively, in contrast to 7,394 and 452 in ‘those 
categori dr es TWA'sS excursion fare traffic doubled in June and July 
with a 20 percent decrease in normal economy fare traffic. These data, 
however, do not negate the fact that a substantially greater number of 
passengers are paying higher farcs because of the elimination of the jround- 
trip discount than profit from the offsetting provisions. 
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consider "as being in the public interest * * * (c) The promotion of 
adequate, economical, and efficient service by air carriers at reasonable 
charges, * * *." Furthermore, recently many IATA carricrs took fare 
actions which depart from! the agreement presented to the Board for 
approval. in these circumstances, TWA's argument is not impressive.. 
hould not! epprove an agreement which has among its signi- 
its that are plainly repugnant to established anti- 
es unless there is a clear showing that the agreement is 
required by a serious transportation need or in order to secure impor- 
tant public venefits. Local Cartaze Agreement Case, 15 C.A.B. 850, 853 
(1952). As a price-fixing agreement, the determination of the IATA 
carriers to discontinue the round-trip discount clearly clashes with 
blished antitrust principles. U.S. v. Socony-Vacuum Oil Co,, 310 
U.S. 150, 218 (1940). There is no showing of a serious transportation 
need or of important public benefits that require approval of this 
resolution. Therefore, the elimination of the round-trip discount is 
adverse to the public interest. 
CBIT 
‘Backgrovna 
The CBIT's, effective since November 1, 196°, contemplate the sale 


of blocks of seats (at least 40 eastbound and 20 westbound) to tour 


operators at a bulk fare price. The tour operator is, in effect, a 


wholesaier who resells the seats to the actual passengers in connection 
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| 
with 14 to 21 day tours the tour operator has formed. The fares are | 
30/ | 

available throvghout the year but the fare level differs in the peak, 
3L/ 

shoulder, and off-peak periods. Three stopovers, including the turn- 


around point, ere permitted. In the peek season there is no added 
charge for stopovers. For some destinations beyond London, Amsterdam, 
’ Paris, and Madrid, there are additional charges, in the general range 
of $10 to $35, for stopovers during the shoulder and off-peak season 
The effect is to eliminate the shoulder and off-peak scason differential 
| 


stopover passengers. The fares are available only in connection 


with a minimum price land tour of $100 per person plus $7.00 for each 


day over 14. The tour operator must make a ten percent nonrefundable 


| 

deposit with the air carrier three months before departure with full | 
Pp P 

payment one month before departure. Contracted seats may be cancelled 


subject to a condition, among others, that no cancellation shall result 
| 


in reducing the number of seats contracted below the minimums of 40 


eastbound and 20 westhound. Moreover, if the tour operator should 


- purchase additional seats after the jnitial contract, such purchases 


must be made in blocks of five and preclude him from thereafter canceling 


any seat. The cirect carriers are prohibited from paying any commis 
32/ 
for the sale of transportation. 


307. As indicated earlier, the Board has authorized the fares on 
September 30, 1970. 

B1/ See Appendix A. 

32/ An air carrier may sell, but not create, CBIT's. If an air cerrier 
should seil CBIT, it cannot receive a commission from the tour operator. 
However, if a travel agent should verd a C3IT, it may secure 4 comin ij 
from the tour operator. 


supplemental carrier charter activity. 
* {he Bocing 747 will provide about 360 seats in mixed configuration. 
/ 


and TWA flics : tt -h ap Thus, -the -, 


Boeing will £ y imes the seating capacity ef currently operated 
eirplanes. 


‘TA carrier scheduled United States-Transatlantic traffic grew at 


an average annuel rate of 16.5 percent over the period 1957 through 1968. 


The traffic growth in 1968 as compared with 1967 was only 6.4 percent, 


of grewth in any year in that twelve-year period, but 
; See OS 33/ 
that 1969 growth over 1968 will be at icast 15 percent. 


of erovths the United States supplemental 
carriers, restricted tc ‘operations, have steadily made inroads 
inte the share of Transatlantic traffic carried by the IATA eortecse 

In 1963, the supplemental carriers transported only 1.8 percent of. all 


Transatlantic revenue passengers. By 1968, their share of the market had 
34/ : . 
risen to &.2 percent, Over this period their traffic grew at a.phenomenal 


» 


annu2k compounded rate of almost 60 percent. 


See Appendix E. 
See Appendix F. 
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TATA created a Charter Study Group to make recommendations fi 
with the impact of charter services. This Group performe 
‘the premise that the IATA carriers' primary business is scheduled 
and that their charter policies should be cevised so as not to 


adverse effect, on scheduled service, The Group formulated a 


group inclusive tour and affinity group fare and the 


elimination of existing GIT end affinity groun fares. 


outlined by the Study Group for its’ 


7 


L. It is based on the use of scheduled services. 


2. A sufficiently low yet economic fare would (i) 
generate new traffic, (ii) divert a substantial part of 
present traffic from affinity charters now operated hy 
both IATA and non-IATA carriers, (iii) compete effectively 
with the charter rates now being offered and likely to be 
offered by the Supplementals for use with inciusive tours, 
and (iv) prevent any substantial diversion of traffic to 
the Supplemental carriers’ inclusive tour charters. 


concerns inclusive tours, the fare is non- 
Thus, apart from the chiidren's discount, 
ald would be, in effect, the net yield. 
The requirements regarding the minimum number of 
perchasable seats and prohibition ot refunds assures a 
relatively guaranteed revenue return. 


5. The limitation on the number of saleable seats 
per eirerait would preclude uncontrolled competition for 
the low yield fare traffic emong IATA carriers, thus pre- 
venting too great a reduction in the over-all yield. 


6. The elimination of the existing grovp inclusive | 
tour and the several group affinity fares would considerabl 
fsic7 simplify our fare structure and make sales efforts le 
costly. /Footnete omitted7 | 


e 
ss 
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The Charter Study Group's proposal was not ac epted as outlined. 
The IATA carriers determined to retain the GIT and affinity group fares, 
although the ter-type fares were modified. Furthermore, there is no 
children's ciscount or maximum size on a CBIT group. Nevertheless, 
the Study Group proposal is the foundation for the CBIT fares. 

The Board describe ve CBIT fares and its reasons for ordering 
them investigated as follows 


The contract bulk fares envisage 4 entirely new concept 
of marketing. The fares proposed a ypwer than any fares ever 
offered in scheduled'service on the -ic. Lower tour prices 
made possible by the lower air fares should serve to enable many 
persons to travel by air who would not otherwise be able to use 
air transportation, and we believe chat approval is warranted in 
the public interest during the limited period through March 31, 
1970. This limited approval will permit some experience to be 
gained with respect to both the generative aspects of the fares 
and their impact upon the supplemental carriers. 


notes the contention of the supplemental 
1 : é have been designed 
These allegations 
The Board 


th 


they be included in the investigation. 

On reconsideration, the Board said, "The Board ordered this investi- 
gation oi. the C3iT fares in the light of contentions by the supplemental 
air carrier industry that these fares are unreasonable and that they 
would be seriousiy injured by them." (Order 69-7-81 at 3). 


From the feregoing, is apparent that the matters of primary 


concern to the Board are’ the benerait f£ the CBIT fares to the traveling 


public, the reasonableness of the fares, the impact of the fares on 


the supplemental air carriers. 


General 

After a careful review of the record and all pertinent considerations, 

it is found that the CBIT's should be upheld. The CBIT's promise substan- 
| 


tial benefits, particularly in terms of lower fares to the traveling ‘public 


and the generation of new traffic fer the airlines. Their net effect 


will be an improvement in the financial position of the IATA carriers 


The fare levels appear reasonable in. all the circumstances, and it is 
uniikely that the CBIT's will cause grave injury to the supplemental 


é 
carricrs. 
is no gainsaying that the evidence with respect to these 
in sharp conflict. It is a real possibility that the poten- 


tial benefits of the CBIT's may not be achieved or that the effect of 


the CBIT's on the supplemental carriers could be more deleterious then 


is anticipated. 
| 
° 


The Examiner is convinced, however, that it would not be consisitent 
| 


the public interest to reject the CBIT's out of hand and to scuttle 

: : 
the opportunity for public benefits which inhere in the CBIT concept. 
the Board's basic statutory responsibilities is to the traveling 


Oa 
i 


pubic, and, if the CBIT's should be successful, the traveling public 


> 
i 


shoyld gair s CTOA points out, the CBIT's represent an experiment in 
scheduled air transportat loggsith the tour operator 
i 
assuming the role of wholesaler. Whether the experiment will be successful 


. * i - 
eannet be determined without a test. It is only through actual experience 
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that reliable answers can be obtained to the many questions raised by 

the record, and, in this context, the Bureau's position that the CBIT's 

should be approved for a meaningful trial period has substantial merit. 

If the IATA carriers should decide to continue to provide CBIT fares, 

and, consequently, resubmit such an agreement for approval by the 

Board, the Board will have the benefit.of the experience of the carriers 

in renderszing, 1ts decrsron. 

Public 3 
The CBIT fares offer at least the opportunity for su 


benefits. The Transatlantic passenger market is pleasure-oriented, and 


in such markets a sound promotional fare structure is usually vital. 


The CBIT‘s bring into the mainstream of Transatlantic service, the 
36/ . 
scheduled service, the lowest fares ever offered in such operation 


and are in accord with the Board's long-standing objective of lower fares 
for Transatlantic travelers. North Atlantic Fares. Agreement, 40 C.A.B. 
910, 915 (1964). CHOA notes that the mere fact that the tour operator 
has access to low CBLY fares does not mean that the CBIT's will result 


in the lowest fares available to the public. The tour operator must 


35/ This conforms with the Board's concept when it first approved the 
LATA Treffic Conference Resolution. At that time the board said it would 
net appreve any rate agreement submitted to it unless the agreement included 
& provision for termination within a reasonable period. IATA Traffic 
Confer supra, 6 C.A.B. at 645. It is clear that the Board wished 
to retain the power te take such action as would be appropriate based on 
the actual experience under any agreement it might approve. 

36/ In 1968, 84.4 percent of all Transatlantic passengers traveled 
in scneduled service. See Appendix F. 
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lanelude his overhead and other costs in the fares charged the pub 
‘Yevertheless, CTOA expects the consumer will pay seven or eight 
less for a CBIT than for the same package furnished seas 
‘fares. Although predicated on a price-fixing agreement which violate 


‘antitrust principles, the CBIT fares have a significant positive effe 


‘the feature of affording the Transatlaatic traveler a cheaper aicerr 


than the GIT to the inclusive tour charter (ITC) operations of supple: 


mental air carriers and thereby further stimulating competition. Mor 


the CBIT fares arc available to everyone rather than being founded on 


finity relationship among the passengers as are the affinity eroup 
i 

of the scheduled airlines and the affinity charter operations of both 

che supplemental ana scheduled air carriers. 
The parties differ as to the new traffic generation capabilities 

of the CBiT fares. 

Pan Amorican forecasts 110,626 CBIT passengers in 1970. Of that 
it estimates that 60,445, or 54.6 percent, will be Temveeenecanen 
although it concedes that some of those passengers would! 
otherwise travel on ITC flights operated by the supplemental carriert 


The remaining CBIT passengers will be self-diverted, 39,841 from GiT 


‘Sic and 10,340 from excursion fare traffic. 


TWA estimates that it will carry 118,0C0 CBIT passengers in 1970. 


Only 12,000 of these passengers, or about: 10 percent would be newly- 


| 
generated passengers who otherwise ould not travel by air. Of the 
remaining 196,000 CBIT passengers, 94,000 would be self-diverted from 
| 
| 
i 
i 
i 
| 
| 


fe 


6,000 would be diverted from 


37/ 


United States and foreleg plemental carriers, 4,800 would 
IATA carriers, and 1,200 would shife 
TNa, cvhe importance of the CBIT's 
generation. The carrier 
lose 28,000 passengers to charter flights. 
NACA forecasts th 
in 1970 of whom 22 


self-diverted, supplemental carriers. 


If NACA's estimate, the median, were adop 
number of persons who otherwise would not travel across 


= 


the avails 


early period of 


that without t Pare wovld have a 1970 passenger load factor 


in economy service of 48.9 percent. With the CBIT fares, Pan American 


forecasts that ; economy lead factor would be more than two percentage 


EUS 


points higher, estimates a 1970 economy class passenger 


load actor of 42.2 percent without the CBIT fares and of 4.8 percent 
with 


37/ Of this amount, 4,800 passengers would be drawn from the United 


States supplemental carriers. 


The foregoing reflects the ii int function promotional fares can 
perform in airline operations to which the Board referred in the You 
when it said (Order 69-9-140 at iC-11): 


Thus, to the extent thet new trafic has been generated 
by promoticnal fares, they have provided en capers traffic 
to Support a steadily increasing pee volume of service 
traveling public as a whcle to ae ee not merely 
SS undet c 

i csengers ! 

departures wnereas in 1966 the} 
scheduled aiiiion departures, and this increase in schedule 
: increase in average aircraft cope 


city of from 91.8 passengers in 1966 to 101 passengers in 1968. 
It is reasonable to conclude that the promotional fares have | 
made a sizeable contribution to Droaccn:ng the piigeaeatigneGS of 
modern equipment and convenient sche 25 and have had a signifi- 
cant impact on the movement not. only of ti assongers towa rds 


which they are specifically directed but upon the movement of 
{ 

| 

| 


e 


same token the elimination of all or a substantial 

count traffic as a result of the cancellation of 

would have an adverse impact on service. As the 

bus company has decumented, ciiminatios of ail discount traffic 

would see foxy rs on existing service to as low as 23% 

jin the case of Mationai, and 28% in the case of United, our | 

largest carrier. Although scme cf the discount traffic would 

undoubtedly continve to travel at norma] fares if the promotions 

fares were no longer available, it is reasoneble to believe that 

elimination of these fares would require a drastic cutback i 

quelity and quantity of the services available to the public 
order to achieve economic load factors. 


Furchermore, although, as discussed in the followin 


substantial questions as to the share of overall costs for which the 


passengers should be responsible, the xecord demonstrates th 


CBEL’s should improve the net financial position of 


Yhe economic well-being of the United States scheduled carriers 
course, of deep concern to the Beard, and it status which the Board 


has the duty tc foster end develop. 


Reasonableness of Fare 

Most o£ the dispute over whether or not the CBIT fares constitute 
reasonable charges centers on the costs of the service. However, at 
the outset it should be noted that other considerations, such as the 
effect of the fares on the movement of traffic, the value of the service, 
and the relationship between the level of these fares and other fares, 

iso have a bearing on this question. 
it is undisputed that 

the CBIT fares meet the profit-impact test. Pan American estimates 
the net improvement in operating profit at $4.9 million. TWA calculates 
the net revenue gain at $4.2 million before added costs. But the scheduled 
carriers do not contend that the CBIT fares meet- fully allocated costs, 


the eriterion which NACA claims is applicable. 


In the recent Youth Fares decision, supra, the Board held that when 


carriers add schedules and equipment as a result of transporting discount 
traffic as a whole the profit-impact test is not properly applicable 
because regular fare traffic would be required to bear all of the direct 


and indirect fixed costs stemming from the operation of additional capacity 


ee 

38/ “Under the profit-impact test, a fare not reasonably related to the 
fully allocated cost may nevertheless be found reasonable if it improves the 
net profits of the carrier. To satisfy this test, a fare must gencrete 
sufficient traffic to offset the loss of revenue from self-diversion plus 
the added cost of carrying the additional traffic."' Youth Fares, Supra, 
Crder 68-8-140 at 20. 
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tc serve the discount traffic. Therefore, tre Board refused to treat each 
promotional fare in isolation and determined that the economic impact of 


a promotional fare must be considered in the light of other promotional! 
fare traffic. | 


It is clear that promotional fare traffic as a whole affects the 


numberof aircraft acquired and the volume of service provided, Thus, 
41 percent of the passengers originated by Pan American in 1968 consti4 
e discount traffic and 48 percent of TNA's traffic 
was of that nature Including the effect of the CBIT fares, the 
earricrs forecast even higher percentages with the majority of TWA's 


traffic, 53.5 percent, to be comprised of discount traffic and Pan 
40/ 
American's discount traffic rising to 46 percent. 


| 
nen 


Pan American and TWA assert, however, that the CBIT fares are reasen~ 


‘sole in relation to costs apart from the profit-impact test. They contend 


ares cover all costs which can be reasonably attributed to the 
traffic. Pan American submits that if the capacity actually utilized iby 
| 
the CBIT passengers is charged to them together with applicable load 


related costs on an added cost basis the average cost per round-trip | 
'CBIT passenger would be $178.27 based on a group of 40 and $178.69 keyed 


no a group of 20. In contrast, Pan American's average round-trip revénue 


from a Transatlantic CBIT passenger is computed at $214.50. TWA presents 


3e/ See Appendix G. 


40/ See Appendix D. 
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e similar calculation, greunded on off-season no stopover fares, which 
shows en average revenue per passenger of $197.32 as opposed to an 
149.59. 
NACA, the load related costs 
for stopover costs. Moreover, 
signify that the IATA carricrs will ipate to a greater extent in 


marketing CEIT’s than mentioned i testimony at the hearing. 


bs 


Accordingly, the reservations and advert F oxpens appear to be too 
Ye 


the scheduled carriers, 
oars that revenues fron CBIT fares should off 2 cost of 
the capacity utilized piu applicable load related costs. The cBiT 


are advantageous when regarded solely from a revenue- 
and other data contained in Pan American's exhibits indicate 
that the CBIT passenger makes a worthwhile contribut he economic 


4 


stability of the flight on which he is carried. As mentioned cariier 


herein, the carriage of the CBIT passengers results in reducing the fuliy 


the normal economy fare round-tri 
from $450.37 to $424.59 in the case of Pan American. The $214.50 round- 
trip revenue to be received by Fan American from the CBIT passenger is 
slightly in excess of half the fully allocated cost of a normal economy 
passenger. The Beard found significant cost savings in approving -reducec 
fares for groups of 25 or more, IATA Group Fares Apreement, 36 C.A.B. 33, 


41 (1962), and the savings for groups of 40 should be at least as great. 


the CBiT passenger will be less than for a 


sassenger because the reservation, ticketing, and promotio 
o > 6: 


CBIT will be < i » hands of the tour operator 
and constitute a relatively small burden for the air carrier. Indeed, 
with the CBIY, the tour 2 : only assumes the primary 
“esponsibility but also the financial ris 

contracted. 


Jn.addition, 


operations by shifting traffic from peak to less heavily trafficked 


a basic consideration in the determination 


to divide the year into three periods and to provide different fares 
each season. In this connection, it should not be overlooked that the 


tour operators also require the devclopient of business in other than | 


peak p Supps r operations. Therefore, the tour operators 


regard the three-season approach to the CBIT fares as an asset. While e 


TWA witness conceded that there are limits on controlling traffic flew and 


Ane : Ane he Pe > | 
‘indicated that it would be difficult for tour eperators to persuade passengers 


te accept a less desirable flight or departure date, the carrier enthusiasti- 
| 
cally supports the three-season approach. If traffic flow can be manipulated, 
the CBIT's, through their fare level and three-season provisions, offer a 
| 


sound means of doing so. Moreover, the 14 to 21 day limits of the CBIT 


coupled with the group nature of the movement permit better control over 


scheduling because the carriers can ascertain weil in advance when the vast 
| 
majority of their passengers will embark on their return flights. 


s allegation that the CBIT fares will aggravate 
js not borne out by the evidence. For example, 


for Pan American the heaviest traffie months eastbound are 


June. and July. The CBIT's should serve to reduce the proportion of 


trafiic carried in those months. Westbound the heaviest traffic months 


are August and September, With the CBIT's, the proportion of traffic 
carrica in those months will be lower. Moreover, the disparity in 

direction will be narrowed. Similarly, TWA is forecasting 
the heaviest carriage of CBIT passengers in the shoulder period. 


NACA contends that the CBIT passengers would travel on weekends, 
thereby making worse the peaking effect of extendin the 14 to 21 day 
individual excursion and IIT f to weekends. TWA was a strong 
advocate of opening up the individual excursion and 117 fares to week- 
ends because ti c Sted away from that period of the week. 
The evidence does n ablis at the ave jlity of CBIT's on 
weekends will defeat T by developing too much traffic on 
those days. 

In support of its position that the CBUf fares should be costed 
on & fully allocated cost basis, ‘ACA contends that the application of 
such a standard is indicated when a low promotional fare will result in 


a very high degree of diversion, both self-diversion and diversion from 


41/ See Appendix H. 


other carricrs. \CA als intai I a fully allocated cost $tandard 
| 
is appropriate because the record fails to establish that the CBIT passengers 


simply occupy otherwise unused seats during non-peak periods | Finally, 
| 


NACA asserts that, assuming the scheduled carriers are not providing 


additional capacity for the purpose of transporting CBIT passengers, 
os | 
| 

they should not be able te avoid application of a fully allocated cost 
| 


standard becouse they have scheduled excess capacity. 


Tre contention that the diversionary effect of the CBIT fares ‘compels 
| 


costing the fares on a fully allocated cost basis rests on the Initia 


Decision in Group Inclusive Tour Basing Fares to Hawaii, Docket 20580, 


served June 30, 1969, which in turn relies on Trans World Air, Sic Siedta 
Sleeper-Scat Service, 27 C.A.B. 788 (1958). Neither decision supports 
NACA’s position. 

| 


Contrary to NACA's contention, the Initial Decision in the Hawaiian 
Group Tour Basing Fares case, which is now under review by the Boas rd, 


> ° i‘ 


4a not apply 2 fully aliocated cest standard to all the fares in issue. 


The fare criterion adopted in the decision was stated as follows (at 20): 


"The fares, therefore, should be adjusted to the level - 
which will tend to decrease the inter-carrier and self+ 
diversion and yet stimulate new traffic." | 

427 DOT does not take a position on what the cost standard should be. 
Yowever, it does contend that the cost standard should not be affceted by 
the factor of diversion 


The Bureau suggests that discussion of the appropriate costing 
method is premature until the effect of the CBiT fares is known. | 
43/ Order 69-10-68, October 14, 1969. 


To achieve that objecti rhe Examiner held (at 21): 
strict Epp eEcectoe of the 
in considering 
would be alos Similarly, 
fully allocated cost 
too rigid level to 
market 


Seat se involved 


passenger at the preva 

more space than the regular first~-cl 

service was instituted solely to allure “raft c from competitors, and 
the Board found that if all carriers in the transcontinental market 
were to adopt such a service the market would be uneconomical for cach 


one. SEQ e Board found the sleeper-seat fates unjust and 


at case is disting tishable from the present 


case in et least three aspects. In the former case, an entire basic 
44/ 

class of service was involved - the first ciass service. In the 

present case, we are concerned only wi ith a particular type of promo- 

tional fare touching 2 portion of economy class service. In the Sicsta 


Siceper-Seat case, it was not claimed that the service would generate 


new traffic. Here, although a principal reason the CbIT fares have been 


44/ The Board's decision was rendered in 1958. In the previous year, 
first class service was still by far the dominant class of service, producing 
15.9 billion revenue re enn in donestic scheduled service as conpared 
with 9.5 billion coach plus economy revenue passenger-miles. “Handbook ef . 
Airline Statistics," Civil Aeronautics Board, 1967 edition, Table 20, p.52, 
and Table 23, p.55. 


23) 
more competitive service with that of the supplc- 
mental carriers, the stimulation of new traffic is an important feature 


Moreover, while the siesta sleeper-seat service cen$ti- 


service at the same’ fare, the CBIT provides a different 
the charter services of the supplemental carriers at a : 


These differences between the siesta slceper-Seat 
justify the applica 

mach more stri and for the siesta sleeper-seat fare. | 

As conceded by a Pan American witness, there will be times when 
CBIT passengers will preempt seats from higher-fare paying sige 
But it does not necessarily follow that the CBIT passen; 
therefore, cause service to be added. The evidence of the eee 

same volume of service will be offered 


regardiess of whethe BIT passengers are carried. If seats on 


should be preempted by CBIT passengers, the scheduléd 
| 


attempt to book the higher-fare paying passengers on otner 
: Aine | 
such passengers wiil journey on another airline. Moreover, 


in light of the tremendous seating capacity of the Bocing 747, the high 


load factors experienced on some Boeing 707 flights should be ameliorated. 


A 90 percent economy ciass load factor on a Boeing 747 flight would still 
| 


&5. the route carviers should add schedules in peak secadas to avoid 
the loss of substantial numbers of normal econcmy fare passengers, as NACA 
believes will ensue, they would presumably weigh the advantages nd dis- 
advantages of taking such action. It cannot be assumed that schedules 
would be added if it were economically ee to do so. Nor would the 
application of fully allocated costs be constrained by the CIEE addition 
of a schedule. : 


any event, th: 
ble during peak 


tods of the week, 


fully allocated cost standard 
ent to incr 


this very type 
d believes ti fare can play a 


(Order 69-&-140 


As previously ind ed, L stry is one of a rapidly 
developing hoclopy art, as) a nesult sof stheico 
tive sy ; ; } 


air carriers 


have wre } nufacturers to develo; cc new 


} 


her reasons, the 
a condition of temporary 


ter speed, range, carry- 


and ot 


Excess Cay ty, wi reas cing delivered faster 

than the build-up of traffic The industry is currently in 

such a comlition, with load factors fallLir a time when 

a new gencretion S0-calicd 

is about te ccome into the market. nd hese reums tances , 
rily place 


es an Eares 2. d to 


Capacity without a 
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The contentions cf NACA are, accordingly, rejected. 


Treffie Hovenent 


eet of the CBIT fares on traffic movement, 
centive the fare level 
the tour operator to engage in CBIT activity, for it is the 


tour operator who creates the package and thereby determines whether 


or not CBIT's will be available to the passenger willing to purchase 


an air transportaticon-land tour combination. Thus, the president of 


CLOA testified (CROA-1, p.2): 


If CBIT's are to have a meaningful role in the North 
Atlantic air transportation picture, they can do so only 
because they make significant savings in the cost of air 

ransportation available to the t aveling public or because 
acy provide reasonable profit opportunities to the travel 
try that will give it the incentive to promote CBiT 
ss. Evaluation of the impact of CBIT's therefore 
dS upon a comparison of C3IT prices with other avail- 
tour basing fares and an examination of the differ- 
ences, from the standpoint of the tour operator, between 
the risks and opportunities available under C8IT and its 
alternatives. 


Ee went on to point out that if GIT fares (adjusted to exclude the 


ten percent sion to piace them on an equivatent basis) are comparec 


with the CBIT fares the price differential to the tour operator ranges 


percent depending on the season. He stated that these 


me Ata later Stage in their development when the CBiT's become) sabres 
in the fare structure. produce more traffic, or influence carr jer scheduling 
and acquisition of equipment, it may be appropriate to compel the TATA carriers 
if they seek approval of a CBIT fare resolution, to set the CBIT farelat a 
s 


‘level which will cover a higher proportion of capacity and indirect epsts 
than is indicated herein. 
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the cushion available to tne tour cperator and the 


mum fare reduction that could be provided the 


there ere material risks and expenses that the tour 
operstor must assume with the CBIT's as opposed e GI's. Accordingly, 


CIOA that CBIT s ere at the maximum feasible 


es cannot be 


expected to meet fully ed costs. lf the fares were r 


level necessary to cover Such costs, they would lose their capability 
47/ 
of generating traffic and would serve no useful purpose. 


969, the Board 


formula, it is not the Board's intent that its application 

so rigid as to stifle fare innovation on the part of indi 

carrier managements. We continue to regard heaithy price 

tion as essential both to development of the industry 

needs of the public. Accordingly, the Board intends to consider 
fares produced by the formuia as a “just and reasonable ceiling, 
and any fare in excess of this ceiling would be viewe faci 
as outside the realm of justness and reasonableness 

ordinarily be suspended and ordered investigated. However, 
increases above the ceiling would be considered where strong 
justification was shown, and upon a tariff filing providing at 
least 75 days' notice to permit the Board adequate time for review 
of the arguments in justification. This approach will also per- 
tein in the case of filings proposing increases in any other fares 
which have not been specifically dealt with herein. On the other 
hand, fares proposed below the ceiling would continue to receive 
normal scrutiny by the Board, and the Board will not expect the 
above notice period for such filings. 


In proposing that the industry now adopt 
prop & 


Value of secvice is another important consideration. IATA Group 


Fares, supra, 


affecting, the fares y persons willing to participat 
+ a winimum Curation of 14 days and a maximua length of 21 days 


- 


to the CBIY f he CBIT passenger must be willing to travel 
group. Moreover, the group size must be at least 40 eastbound oe 


westbound. 


and a daily program of sightseeing and/or entertainment 
on at least half the days of the trip with not more than three consecutive 


days of leisure at any period during the . The buyer of ¢ , CBIT 


48/ In Dox oes cline Carri supra, Board proposed that 
It explained | 


first class fares be Set a 25 pe nt of coach 
(Order 69-9-63 at 
We have selected this é i our cost oe 
that even with this sase, the first class f well 
short of fully meeting the costs of providing the service. | 
On the other hand the Board Set merit in the contention of 
the carriers generally that we should move gra dually toward 
closer cost orientation in light ne value of service limita- 
tions and the impact of varying ratios cn the over- -all economics 


of dual configuration aircraft. : 
See also Order 69-9-150, September 30, 1969, p.3, denying reconsideration. 
| 


49/ Subgroups of not less than 20 are allowed at the CBIT price, 

‘ subgroups of 15 eastbound within Europe and 8 westbound within the Weste 
| 
4 
| 
| 


nd 
ern 


Hemisphere are peruitted on travel not at the CBI1T price 


strict cance rice reduction for 
permitted on the aix 5 ation portion of the price. 


ions distinguish the CBIT from any other type 


scheduled service, diminish its marketability, and 


from the normal economy fare level. 


is the level of the CBIT 
relaticn to oth Fares Although the record does not contain 


supplemental’carrier charter fare levels, 
50/ 
it is “€ th r fare level is higher. On the other 


lower than the GIT and 
affinity group fare levels approved by the Boai ' based on 
¥ & p PE > 


New York City-London fares, are as fol 


Type of Fare Peak Shoulder Off-Peak 
cit $259.20 $214.20 $214.20 
Affinity Group (50/40) 225,00 190.80 180.060 
CEIT 220.00 190.00 175.09 


2 
ity Group and CBIT, PA-34 


50/ A recent ¢ endment of Part 378 of the Board's Special Regulations, 
effective November 14, 1969, allows the lowering of ITC fares by permitting 
the keying ci those fares to the CBIT fares. Thus, as amended, s¢ 
378.2(b)(4) permits'a charge to an ITC passenger at not less than 
percent cf the CBIT fare. Regulation SPR-33, adopted October 14, 

51/ The Gif and seetonen "group levels have been reduced by nel ten 
percent commission to render them comparable to the CBIT. The GiT fares 
are those to become effective April 1, 1970. 


5 “ m 
ent characteristics aimed 
4 { 


a ne much more similar 
| 
p.fare. However, the differen ace 


between the GIT and CBIT fares is even much smaller than shown above 
| 
yieids are examined. Thus, for its entire 
American's forecast produces a yield per 
revenue Ssengeareml) £ 3.0 cent: 3 ent ; a ents for 


the CBIT. 
all of the foregoing factors, the CBIT fares 
constitute s é charges. 
Diversion 
Strengi f Supplemental Carriers 
question of diversion from the supplementa 
carriers, it should be recognized that in the main mney have reacha 


the status of strong, well-established carriers espite a downward 


| 
| 
trend in earnings in recent periods. For 1967 the six United States 


: 53/ 
In 1968 the profit feli to $21 miiiion. The carriers' profit in)the 


Transatlantic charter carriers reported a net profit totaling $24 rhid 
| 
| 


than half of the $14 mild on 


earned in the like pe; ; Nevertheless, it is plain that 


the supplemental carriers anticipat further growth and development. 
oa i 


Thus, between December 31, 1968, the end of 1970, they forecast 


ee 
52/ Based on PA-15. 
53/ United States-Transat L mprise percent 
totai revenues 


stretch DC-8 aircraft to their fleet. Furthermore, 


eir 1970 capacity approximately 2% times 


£ Competitic n 


There are two other background factors which are significant. The 


attern of Transatlantic services contemplates competition between the 


scheduled airlines and the supplement carriers. When the Board 


authorized the supplemental carriers to engage -in ITC operations, it 
said, in treating the issue of diversion from the scheduled carriers, 
among the means which the route carriers have to meet the 
additional competition offered by inclusive tours is their own ability 
to effer promotional fares which will appeal to persons who would not 


otherwise have the means to pay the higher economy fare and who would 


’ 


refer to use the services of the scheduled carriers." Reopened 
Pp xecopen== 


Charter Investigation (All-Expense Tour Phase), Order 


In addition, ONA seeks to establish a subsidiary to operate a 
cruise passenger vessel, Among the aims of this project are (1) to 
transport passengers from countries where the carrier's aircraft are 
permitted to land to countries which are accessible by sea but because 
of restrictions on’ landing rights cannot be reached by air, and (2) to 
develop affinity or ITC programs providing air transportation from a 
point within the United States to a seaport where passengers: can be 
transferred to the ship for a cruise to various points and return by 
aircraft. The application has been set for hearing. Overseas N National 
Airways, Inc., Order 69-9-133, September 24, 1969. 


The Board has granted an application of ONA for an exemption fron 
the provisions of se 408 of the Act to the extent necessary to allow 
the carrier to acquire the stock of Greene Line Steamers, Inc., a water 
carrier which is authorized by the Interstate Commerce Commission to operate 
the large paddle wheel riverboat steamer, Delta Queen, in the transportation 
of passengers and property on the sarin Ce Ohio, Tennessee, and Cumber- 
land Rivers. Overseas National Airways, Inc., Order 69-10-76, ¢ Cctober 16, 1969 


served September 30, 1966, p.9. Furthermore, when Congress 


authority to allow supplemental carriers to conduct 
ITC operations, it concurrently amended section 401(e)(6) of the 


to make clear that the United States scheduled carriers also possess 
; Sv 
such authority. 


However, it is vital that the competition not cause grave injury 
| 
to either type of carrier. The Board said when it approved group [fares 
for the IATA carriers (JATA Group Fares, supra, 36 C.A.B. at 40): 
The economic health of the U.S. certificated transatlantic 
carriers is a matter of prime concern to the Board in the 
public interest. ‘hese carriers ere required by their 
certificates of public convenience and necessity to perform 
regularly scheduled transportation for the general public 
in good years as well es bad years, in the off season as 
well as the peak season, and over their thin “national 
interest" routes as well as the lush North Atlantic. Their 
need for the assistance which the group fares wiil provide 
is established. On the other hand, the part 295 carriers 
have no obligation to serve the North Atlantic, and may and 
do move in and out of the market at will. 
| 
The Board reiterated this theme when it declared in the recent order dealing 


with the CBIT fares that "the scheduled carrier services represent the 


backbone of our air transportation system ***," Order 69-11-122 at 4. 


| 
The Board has also made ciear that the services of the supplemental 
carriers are needed, saying (Supplemental Air Service Proceeding, Order 
| 
served September 30, 1966, p.9): 
e also Regulation SPR-32, adopted October 14, 1969, pp. 7-103 
charter Investigation, 40 C.A.B. 233, 255 (1964). 

57/ Congressman Pickle, who offered the amendment to section 401(e)(6) 
on the floor of the House of Representatives, explained, "In simplest terms, 
this amendment will say that when an independent tour operator has organized 
his tour and is shopping around to find someone to provide the air trans- 
portation, he may purchase that service either from a scheduled airline or 
from a supplemental airline." 114 Cong. Rec. 25060 (1968). 


These cat srg have proved to be an essential 
factor in i defense civil augmenta- 
tion gacioet. Ss sm, mak substantial contri- 
butions in time atvrone isis he United 
States thus 

ucd survival 

authority will 

viability. 


referring le che Su; meat 
interest in their continued viability." Order 69-11-122 

But when fares of the scheduled airlines have positive bencfits, the 

has signified tha vould not disapprove them unless there has 
been a showing that e © >» the Supplemental carriers will be 
“critical. IATA Group Fares, supra, 36 C.A.B. at 40. 

Besic Contentions 

Pan American predicts that the CRIT fares will not draw any traffic 
from the supplemental carciers TWA maintains that the effect of the 
CBIT fares on the Supplemental carriers will not be significant. It 


estimates that in 1970 all the IATA carriers will divert 60,000 passengers 


(five percent) from the total charter services offered by IATA and supple- 


mental carriers. Although TWA admits that the CBIT fares will reduce the 
traffic growth rate of the suppl emental carriers, it contends that even 


with the CBIT fares the supplemental carriers will enjoy an average annual 
58/ 
growth rate from 1969 to 1974 of 21 percent. Moreover,- according to TWA, 


even with the CBIT fares in effect, the supplemental carriers’ share of the 

total Transatlantic passenger market will continue to increase steadily, 
59/ 

rising from 8.2 percent in 1965 te 12.4 percent in 1974. 


58/ As contrasted with an average annval growth rate of 30 percent if 
there were no CBIT fares. 

59/ Without the CBIT é ‘stimates that the share of the supple- 
mental carriers would blossci : ercent by 1974. 


CTOs submits that approval of the CBIT's will not result in material 


diversion from the supplemental carriers because of the minimal reductions 


the CBIT's will afford the traveling public as compared with GIT's. 


| 
asserts that the supplemental carriers will continue to carry hundreds 
of thousands of passengers over the Nocth Atlantic and that there is no 
. 
evidence the existence of the supplemental carricrs will be imperiled 


i 
| 
by the CBiT's, | 


The Burcau opines that the evidence of record is necessarily 
| 
speculative and the effect of the CBIT's cannot be estimated with any 


reasonable degree of certainty. 


| 
NACA claims that the CBIT fares will strike a heavy blow at the 


4. 


ions of its Transatlantic members. NACA forecasts that its member 


carriers will transport 682,556 commercial charter passengers inl 
&9 
72.7 percent greater than the 395,194 passengers carried in 1968, | but 


969, 
/ 


that with the C8iT es effective in 1970, the number of passengers 
’ 


carried will drop eather than rise to 1,001,023 as would 
be the case in the : the CBIT ad | 
irc 
There can be little doubt that the CBIT's will offer the IT¢c' 


the supplemental carriers heavy competition and may gain precedence 


them. However, this will not be a matter of the scheduled air car 


California-Europe traffic in 1969 is estimated at twice the 1968 

NACA notes that its estimates do not take into account the IATA 
carriers’ reduced affinity group fares. For this reason, NACA admits that 
its estimate of diversion ascribable to the CBIT's may be too high. However, 
NACA contends that, since they are superimposed upon the lower affinity 
groun fares, the CBIT fares will be doubly harmful to the supplemdntal carriers. 


depriving the supplemental air carriers of traffic now carried by the 
P 1% PP y 


latter but rather an effort cto attract traffic Evantebbe to either type 
of operation. 

To date, the six United States supplemental carriers have conducted 

: 62/ 
oniy a very insubstantial volume of ITC operations. In 1968, they 
operat total of five one-way ITC trips which produced total revenues 
of $30,736. For 1969, they forecast a total of 77 one-way ITC flights 
with revenues totaling $1,783,215. Therefore, even if the schedr.led 
airlines were highly successful in diverting existing ITC traffic from 
the supplemental carriers the impact on the supplemental carriers would 
not be great. 

tn relation to the future, it is apparent that the CBIT seriously 
tinsreatens ITC operations by the Supplemental carriers. The latter 
confront this competition for traffic handicapped at the outset by 


difficulties in obtaining landing rights for their flights. In addition, 


it appears that the tour operators, who create the tour packages and, 


therefore, will decide whether passengers will have the CBIT or the iTC 


available, will favor the CBIT. Although the president of CTOA testified 


ee 

62/ The initial grant of inclusive tour charter authority, Reopesed 
Transatlantic Charter Investigation (AllL-Expense Tour Phase), Order E E-24240, 
served September 30, 1965, was reversed by the courts, on the ground that 
the Board lacked authority to authorize such service by supplemental carriers 
in overseas and forcign air transportation, sub nom. Pan American World 
Airways v. Civil Acronautics Board, 380 F. 2d 770 (2nd Cir. 1967), 
by an equally divided court sub nom. World Airways v. Pan American World 
Airways, 391 U.S. 461 (1968). Leg: islation cm mpower ing the Board to grant 
Such authority was approved September 26, 1968. Public Law 90-514, 82 
Stat. 867. 


that the CBIT will facilitate the development of ITC's, he also stated 

| 
there would have to be a sizeable price differential rendering employment 
of the ITC advantageous to the tour operator before the tour operator 


would shift to the ITC exclusively or even regularly. His testimony 


indicates that a tour operator would basically employ the CBIT, and then, 
if a high volume of such business should develop, utilize the ITC on 


a limited, selected besis. He foresees that limited employment of | the 
| 
ITC could lead to its reguiar use if warranted by marketing conditions. 


Other evidence shows that at least one major tour operator will utilize | 


the CB1Lf in preference to the ITC. 


The reason the tour operator considers the CBIT more advantageous 


i 
| 
| 
| 
e 


is that the CBIT entails a lesser risk than the ITC. With the CBIT, the 


| 
tour operator need sell only a minimum of 40 seats eastbound. in contrast, 


there are 165 to 250 seats on the aircraft chartered from the supplemental 


| 
carriers. Moreover, the CBIT affords greater flexibility. It is weli 


geared to land tours by motor coach, since large European motor coaches 
‘carry 48 passengers, and also, with the huge capacity ef the Boeing 747 
becoming evailable, it will be feasible to use the CBIT for large jsize 
groups if the tour operator is able to develop them. iNeventhelices. it 
should not be overlooked that, with a sufficient price differential, the 
monetary benefit to the tour operator is greater if he moves large groups 
by means of the ITC instead of the CBIT. ‘ 


It. is too early to determine whether, in the long run, the tour 


operators will favor one type of package over the other. Both types 


of marketing tour-basing air transpo ation in the Transatlantic market 
are new to the tour operators. Formerly they were concerned almost 
exclesie ely with the ground portion of tours. They will have to deter- 
mine from experience the relative merits of the seemingly smaller risk 
to the potentially greater financial benefit of 

the ITC. 

A recent development may enhance the profitability of the ITC to 
the tour operator. While considering the adoption of regulations to 


govern the CBIT service, the Board was also concerned with the proper 


relationship between CBIT fares and ITC minimum prices. After considering 


, 


ts of interested persons on this matter, the Board determined 
ts amend Part 378 of its Special Regulations to permit ITC charges to 


passengers, ef e November 14, 1969, at not less than 130 percen nt 


of the CBiT Nee oe Tre Board stated in explanation (Regulation SPR-32, 
adopted Cctober 14, 1969, p-10): 


On the other hand, to preclude ITC charges from being 
based on BIT fares would place the supplemental carriers at 
a severe disadvantage in competing with BT's. While ITC's 
can compete with GIT's by basing the ITC charge on the GIT 
fare, JITC's cannot effectively compete with BIT's by basing 
the ITC charge on a GIT fare. Accordingly, we believe that 
ITC charges should be permitted to be based on BIT fares, 
but that, for reasons previously st tated, there should be a 
greater spread than 10 percent between a BIT fare and a 
minimum ITC price. We have decided therefore to permit ITC 


63/ Regulation SPR-33, adopted October 14, 1969. 


charges to be based on 130 percent of BIT fares. The 130 
percent figure is based on judgment and is intended to 
reflect the fact that a BIT passenger is necessarily 
charged somewhat more for air transportation than the 

per seat cost reflected in BIT tariffs. /Footaote omitte 


jhe approach of the tour operators may be substantially affected by 
the Board's action. However, since the amendment of Part 378 occurred 
after the close of the hearing herein, at this stage it is impossible 


to essess its erre 


Affinity Charters 


Three principal factors affect the impact of the CBIT's on the 


| 
affinity charter operations of the supplemental carriers. These are 


| 
the price differential, the duration of the trip, and the importance of 


land tours to the affinity charter passenger. Such passenger must! accept 


the characteristics of all three factors to switch to the CBIT. ‘Thus, 
he must be willing to pay more; he must gear his trip within the Limits 
. * | 


t4 to 2i daye; and he must decide that a qualified CBIT ground tour 
| 

suitable. The Examiner is not persuaded that a substantial number 
5 | 


affinity charter passengers wili find the CBIT so attractive that 
they will endure all these limitations. I 
NACA recognizes that the CBIT's would cost the affinity charter 


passengers more. However, it contends that the supplemental carriers 

: in) 
require a sizeable price differential to retain their affinity chartex 
passengers because of the "brand name" advantage of the LATA carriers. 


: 
The record does not sustain this contention. 4 NACA witness testified 


sll 
that the supplemental carriers themselves are acquiring a "brand name" 


image on the West Coast, and there is nothing in the record which discloses 
that their services from the East Coast’ are generally unknown or unaccept~ 
able. The evidence indicates that the charter passenger is very price 


64/ 


and is searching for the cheapest trip. As consequence, 


a 
5/ 


carriers, the group 
feres of the IATA carriers have barely, 111, impinged on the 
supplemental carrier affinity group traffic. Similarly, since 1967 the 
TATA carriers’ peak season affinity group fares have been almost as low 

es, and yet the supplemental carriers have 
experienced tremendous traffic growth. Since the GIT and affinity group 
fares of the scheduled carriers have not drawn the affinity group passengers 
away from the charter carriers, it is unlikely the CBIT fares will have 
@ Significant effect. 

The scheduled carriers assert that the 14-2] Benicatons on CBIT's 
are not consistent with the needs of affinity charter passengers because 
they generally take longer trips. Thus, in the experience of ONA and 
Saturn, 19 and 140 percent of affinity charter passengers, respectively, 


undertook trips within those time periods. 


However, the supplemental carriers urge that the vast majority of 


affinity charter passengers TLC = than 30 days and that the 


trend is toward shorter peri stay It is their position that the 


— 


64/ In this connecti it should be noted that CTOA expects the 
primary marketing impact or Ut "5 be in the area of minimum price 


\ Group 


accessibility of low CBIT fares on "name" carriers would lead many affinity 
! 


charter passengers to accept a shorter stay and to utilize the CBIT's. 
| 


These contentions are unconvincing because the passengers would also 


heve to be willing to pay the higher fare and purchase the tour portion 
: oe ae ae 


of the CBIT. 


- ; ; ames | 
Regarding the tour aspect of the CBIT's, the evidence is acutely 


divergent on the number of affinity charter passengers who purchase 
od | 


? 
land package tours. Pan American contends less. than five percent of 


affinity group passengers purchase ground tours. CTOA agrees with Pan 


American. On the other hand, TWA estimates that 70 percent of Trans- 


nea 
tlantic charter passengers will take tours. Saturn and World maintain 


that a aajority of affinity charter passengers are buying ground services, 


and in the experience of ONA 20 percent of affinity passengers had hotel 


and airline and train arrangements within Europe. None of the parties 


produced basic data on this point. 


Although this disparity in the evidence cannot be readily resolved, 


jt appears that the ground services to which reference is made ace not 
necessarily of the kind embraced in the cBIT land package. For exemple, 
the president of CTOA testified that during the etter season bis own 
tour agency not infrequently set up custom made tours for sontien oe 


charter passengers who would journey on their own. Moreover, before 
; 66/ 
the GIT provisions were tightened, the GIT's involved mainly rent-a-car plans. 


eee ee | ¥ 
66/ The danger of broadly categorizing even those affinity charter passen- 
gers that purchase tours as persons who would buy CBIT's is indicated by the 
testimeny of the president of CTOA. His company has had substantial experience 
with car rentals, and it is his opinion that the person who tours by car in 


Europe is a specific type of traveler and is not diverted from other tours. 


Car rentals and airline and train arrangements would not fulfill the 
67/ 


CBIT tour requirements. Consequently, the record does not establish 
that a large number of affinity charter passengers would probably 
purchase CBIT's. 

NACA does make eae telling point when it notes that it is unnecessary 
to divert a very high number of passengers to impair affinity group 
charter eperations. If a sufficient number of such passengers should 
be diverted to reduce the passenger load to a ievel near or below the 
break-even point, the charterers would have difficulty continuing with 
supplemental carrier charter flights. 

In the last andlysis, however, NACA's own diversion estimate does 
not demonstrate that the supplemental carriers will suffer a “criticai" 
blow from the CBIT's at least for the near future. NACA estimates a 
gigantic traffic growth of 72.7 percent in 1959 over 1968, from 395,194 


to 682,550 passengers. It complains that with the CBIT's the number of 


passengers in 1970 would be cnly 552,197, 80.9 percent of the 1969 total. 


Nevertheless, the 1970 passenger count would be 39.7 percent greater 
than the 1968 number. Such a traffic growth is in line with the increase 
Pan American and TWA forecast including CBIT service. The increase in 


passenger originations would be 41.7 percent for Pan American and 35.1 
68/ 
percent for TWA. 


67/ in certain’ circumstances, public transportation which offers 
sleeping accommodations will qualify for the CBIT when the sleeping 
accommodations are provided as part of the tour. 

68/ Compare Appendices D and G. 
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On balance, after carefully considerating all these factors, the 
Examiner is unable to find that the CBIT fares will gravely injure the 
operations of the supplemental carriers. 
Dis¢rimination 

NACA contends that the CBIT fares unjustly discriminate against 
normal-fare passengers because they are unreasonable and because the 


are predicated on a tour~basing feature. The contentions lack merit 


For reasons detailed herein earlier, the CBIT fares are not unreason 


Furthermore, the Board no longer follows the principle of Tour Basing 
Fares, 14 C.A.B. 257, 259 (1951), that a tour-basing fare constitutes 
. | 


an objectionable form of discrimination. Youth Fares, supra, Order | 
| 
| 


69-8-140 at 10; IATA Agreéments-North Atlentic Fares, Order E-24823, 
March 6, 1967, p.5. 


Addition and Cancellation of Seats 


CTOA asks that approval of the CBIT's be conditioned on elimination 
of subparagraphs 14(c) and 14(f£) of the CBIT resolution. Subparagraph 


14(c) requires that, after the original booking of seats, additioral seats 
| 


must be purchased in blocks of five. The purchase must be made no jater 


than one month before departure. Subparagraph 14(f) forbids the cancella- 


tion of any seat after additional seats have been purchased. Pan American 
requests that approval of the CBIT's be granted without conditions.! TWA 


has not addressed itself to the issues raised by CTOA. 


CTOA contends that the restrictions on the purchasing of 
seats and the cancellation of seats are” unnecessary, unreasonable, 


unfavorable to the public, and will unduly hamper the flexibility of 


tour operators in preparing and marketing their tours. Regarding the 
P & 5 g& 


purchase cf additional seats, CTOA claims that, if the tour operator 
has purchased and booked “0 seats as the deadline for additional pur- 
chases approaches, he would not be required to pay for any 
69/ 
unused. wever, if, for example, two additional passengers desire 
to travel, because of subparagraph 14(c) the tour operator must either 
refuse the booking, book five additional seats of which he may be respo 
sible for three without reimbursement, or carry the two passengers at 
individual fares and absorb the cost differential. TOA urges 
cancellation provision will inhibit the tour operator who originally 
booked 46 seats from purchasing more seats when ne finds he can probably 
seit 50 seats. 1f he purchases the additional seats and then discovers 
that he has cverestimated the number of seats he can sell, he cannot 
cancel any unused seat. If he weits until a month before departure to 
purchase the addi al seats to lessen the risk, he may learn that the 
air cerrier does not have seats available or that the customer has made 
other plans. 
re 

69/ ‘This contention does not take into account subparagraph 14(e)¢iii) 
of the CBIT resolution which provides that con “yacted seats may be canceled 
between the contract date (at least three months before flight departure) 
ang the final payment date (no later than one month prior to the Separenee 
date) but no cancellation shail S in the number of seats contrected 


being reduced below the minimum speci d in subparagraph (14)(a) abov 
140 eastbound and 20 westbound/." 


Pan American argues that placing the risk of empty seats on the tour 
operator is the very basis of the creation of the CBIT fare and that) the 


modification ef these provisions cannot be accomplished without substan- 


tially changing the concept of the CBIT and without changes in the fare 


levels. Thus, it is Pan American's position that, because of the very 
| 
low fare level, the scheduled carriers cannot afford to become involved 


in the administrative expense of adding and canceling single passengers 
as bookings are made or lost. Pan American avers that the tour operators 


should be able to predict their final departure list fairly closely on 
the basis of their experience. 


The economic data discussed herein earlier support Pan American's 


position. As a consequence, it is important that the costs of the air 


carriers be strictly limited. Morcover, the president of CTOA conceded 


that the size of groups can be projected with great accuracy during 


the peak season and that the five-seat rule presents a problem only in 


the shoulder and off-peak seasons. Therefore, it is not apparent that the 


tour operators will suffer significant harm from the seat rules. If 


actual experience with the CBIT fares should reveal that the additional 


seat and cancellation provisions seriously discourage the development of 


CBIT's, this matter may require further consideration. At this point, 


however, the provisions appear warranted. ies 


California Proportional Fares 
Cali,ornra 9 topo 


The IATA carriers established proportional amounts for certain United 


States citics e us in constructing CBIT prices over the New York 


City gateway. e amounts ere as follows: 


Amount 


City rea No Stovover topover at New York City 
Gity ROE ACODONSE Stopover= a= WELOEK VIC 


altimore 


eat 
80 
13 
113 
130 
110 
119 
13 
130 
130 
113 
130 
110 
119 
25 


nz 
os Angeles 


Capo 


Minneapolis 
Philadelphia 


Portland, Ore. 
Sean Francisece 


Seattle 


MAW AU PRP AWAUHIrr 


Washington 


Area Codes: Europe 
Europe except the Iberian peninsula. 
Europe except Scandiaavia and the Iberian 
peninsula. 
Scandinavia 
6 Iberian peninsula. 


Sources: PA-l, p. 35, and Tr. pp. 172-173, except for Baltimore, 
Philadelphia, and Washington which are contained in 
Asreenent C.A.B. 21275 approved by Order 69-10-20, 
Qetobex 3, 1969. 
The Board placed in issue in this proccecing the fares applicable to 


the California points, Los Angeles and San Francisco, saying (Order 


69-4-138 at 5): 


The investigation of the contract bulk inclusive tour 
fares will include within its scope the issue of unjust 
discrimination and undue preference and prejudice stem~ 
ming from the relationship of the proportional fare 
(add-on to the New York fares) applicable to specified 
California points as compared with the add-ons to other 
United States points. 


The establishment of the California proportional fares, which apply 


regardless of whether the flight operates over a polar route or through 
70/ 

New York City, stems from the high proportion of charter traffic in 

the West Coast-Europe market. Two-thirds of all West Coast-Europe | 


travel on charter flights. Of the West Coast-Europe TATA 


cerrier traffic during the period March-September 1968, 12.6 percent was 
71/ 
charter traffic. The importance of West Coast traffic to the supple- 


mental carriers is indicated by the high proportion of passengers and 
revenues produced by their West Coast traffic. In 1968, 28.7 percent of 


the six supplemental carriers’ Transatlantic charter passengers and/39.4 


percent of their revenues were generated in the California-Europe market, 

and it is estimated that for 1969 the percentages will be 33.3 percent and 

72/ | 

41.7 percent, respectively. The IATA carriers desire to attract charter 
- | 


traffic, whether it be their own or that of the supplemental carriers, into 
their scheduled services. In addition, the scheduled carriers serving 
California points seek to avoid having traffic diverted to Vancouver, 


Canada, where relatively low CBIT fares are available. 


ee eee Hl 
70/ The group may fiy on a domestic carrier to New York City. 
71/ The percentage for the East Coast was 7.9. 
72/ Based on NACA-116. 


Pan American and TWA contend that the aforeinentioned competitive 
considerations justify the California proportional fares. Morecver, the 
carriers submit that the proportional fares are the beginning of what 
ultimately may be thé adoption of a rate-per-mile approach to all IATA 

points out that in the peak period the rate per mile between 
Les Angeles and London is identical to that between New York City and 

74/ 
London. Pen American shows that in. the shoulder season the rate per 
mile in the Los &ngeles-London market is close tc the rate per mile between 
75/ 

New York City and London. Pan American and TWA note that an add-on of 
$113 between Seattle and London was approved by the Board several years 
ago in connection with the GIT fares, and Pan American refers to the 
$110 proportional Seattle fare approved by the Board in its order of 
investigation herein. Indeed, Fan American maintains that, since the 
Board approved the same California proportional fares for use with minimum 
size affinity groups of 40 and 50, effective November 1, 1969, these 
propértionals should be approved for use with the CBIT fares. 

NACA argues that the California proportional fares are unduly prefer- 


ential for Los Angeles/San Francisco passengers and unduly prejudicial 


to passengers originating or terminating at many other points in the 


United States. It bases this conclusion on the ground that the CBIT fares 


for many United States points substantially closer in distance to European 


73/ BOT also comments that fares should be based on through rates per 
mile decreasing with distance and that the California proportional fares are 
@ Step toward that objective. 

74/ 3.2 cents per mile. 

2.93 cents per miie between Los Angeles and London end 2.75 cents 
e between New York City and London. 


points than Los Angeles and San Francisco are higher than the fares for 
the California points. Moreover, NACA contends that, while the cBIT fares 
at other United States points cleser to Europe may be lower than the Los 
Angeles/San Francisco fares, they are, nevertheless, higher on a per mile 
basis. 


NACA submits that the grounds advanced by Pan-American and TWA to 


justify the California proportional fares lack merit. NACA contends tha 


the carriers! economic self-interest cannot sustain unduly preferential 


and prejudicial fares. It also declares that the record does not show 
i. 
that the supplementals grant undue preference to Los Angeles/San Francisec 
over other United States points and, accordingly, the IATA carriers are 
not required to do so for competitive reasons. Finally, NACA attacks the 


scheduled carriers! contentions concerning Vancouver on the basis |that 
| 
i bs 


the proportional fares are unnecessarily low. 


The Board, in its order instituting this investigation, approved, 


for the duration of the agreements, proportional fares for use with 


affinity group fares at the same level as those in issue here. The Board, 
among other things, also approved the same CBIT proportional amounts for 


Minneapolis and Seattle and did not deem it necessary to investigate those 


| 
fares. These actions demonstrate that the mere fact that fares at points 


closer to Europe may be higher on a mileage basis or in absolute terms 


than the California proportional fares in question does not necessarily 
| 


mean that the California proportional fares are unlawful. The California 


been established essentially for competitive 
reasons and i g ng been established that competition is a factor 
which can vindicate the charging of .lower fares from the more distant 
ama Midland Ry., 168 U.S. 


> consequence that the supplementals' fare structure 
- 4 t 


ngeies/San Francisco fares as compared with the 

points closer to Eurepe. The competition from charter service 
was, nonetheless, the dominant conSideration in the establishment of the 
proportional fares. 


Not to be overlooked is the fect that the LATA fare levels are still 


materially higher than the supplemental carrier fare leveis. An indication 


of the difference is set forth in the following table: 


Fare Levels by Seasons 
Les Angeles-Frankfort Los Angeles-Loncon 
Item “Peak Shovider Off-Peak Peak Shoulder OF£-Pe 
C31f faces $382.00 $342.00 $325.00 $350.00 $320.C0 $305.09 
Average M4 
1969 rev 
assenger 


Originations 2 264.00 253.54 241.32 


CBIT as percen- 
tage of NACA 138% 126% 1237 138% 133% 


Source: NACA-203, p.2 
Furthermore, as heretofore noted, the California add-ons produce fares 
which, on a 


fares. This is in accord with the approach adopted by the Board in the 


order instituting this investigation with regard to disparate fares to 


New York City, on the one hand, and Philadelphia, Baltimore, and een 
76/ 
on the other hand. 


Based on the foregoing, the Celifornia proportional fares are not 


unlewful. 

San_Juan Fares 
IATA Resolution 079¢ establishes CBIT fares over the Mid-Atla antic 

between San Juan, Puerto Rico, on the one hand, and Lisbon and Madrid, 


on the other hand. Paragraph (5) of the resolution provides "that guch 


prices shali be restricted to use by residents of Puerto Rico where the 
7i/ 
outbound. transportation originates in San Juan; x ee" (PA-1, p.43). 
: | 
Pan American explains that under its proposal CBIT fares would have 


applied between all United States points, inclucing Puerto Rico, and 


points in Europe without discrimination. However ,» the Puerto Rico-Europe 
fares fall in the Mid-Atlantic Conference, which embraces all Europe- 


Caribbean/Central American/South American traffic via Mid-Atlantic routings. 
» | 
Pan American states that there wasadamant opposition to the introduction 


of the CRIT concept between Europe and Caribbean/South America. Faced 
with the choice of excluding the CBIT fares from Puerto Rico or indluding 
them in a manner limiting their competitive impact on other points in the 


Western Hemisphere, Pan American chose the latter path. Accordingly, at 
| 
76/ Order 69-4-138 at 9. 
77 This paragraph also restricts use of the fares to residents of 
Portugal or Spain when the outbound transportation originates in either 
of those countries. 


ce of other carriers, it accepted the residential restriction. 
1 contends that the protection demanded by other carriers 
the Mid-Atlantic routes cannot be described as 
and any volume of traffic diverted to Rico to take advan- 
lower tour prices could have a detrimental effect upon the operating 
results of most Mid-é : ‘Yators. 
the CBIT fares on journeys originating in San Juan 
Rico constitutes a flagrantly discriminatory 
status of the traveler. No data have been proferred 
Support the discrimination on economic or other grounds. In these 
ces, the provision restricting the use of CBIT fares to residents 
rto Rico when the outbound transportation originates in San Juan 
ximinatory. To correct the unjust discrimination, paragrapl 
ith the Poar 
should te modified to omit any limitation on the persons who may use the CE 


fares when the outbound transportation originates in Sen Juan. 


Submission of Data 
In Supplement of t et the CBIT fares should be permitted to 


be effective for a meaningful triai period, the Bureau requests that the 


record be kept open for the receipt of traffic data until final 


by the Board. The Bureau states that this would enable the Board te 
ascertain the generative power of the CBIT's and the effect of the CBIT's 


on the supplemental carriers. 


The Burcau's request fits well with the circumstances of this case. 


Of particular importance is the assistance these data should furnish) the 
Board in maintaining a continuing surveillance over the impact of the 
BoE on the supplemental carriers. The nation's stake in presen S 
the viability of the supplemental carriers from a national defense stand- 
point was set forth earlier herein. In addition, it is pertinent to 

¥. | 

cent the vital interest in the health of the supplemental carriers 
from the standpoint of the traveling public. Those carriers have directly 
aided the traveling public through their lower fares and have indirdetly 


helped the public through their stimulus in encouraging the IATA SESS 

to reduce fares. Transatlantic Charter Investigation, Supra, 40 CoA. B. 

at 255. The traveling public can ill-afford to lose the benefits of these 

features of supplemental carrier pence 
Moreover, the data should be worthwhiie in evaluating the desitability 

and the role of tour-basing fares in air transportation. Tour-basing 

fares are assuming greater and greater importance in the marketing of 

air transportation. Whether or not this is to the advantage of the 

passenger in the long run is not clear at this time. However, by Keying 

air transportation in an ever greater degree to tour-basing fares, the 

air carriers are placing in the hands of the tour operators the power to 


determine, in part, the service available to the passengers. Thus, this 


record demonstrates that the Transatlantic passengers will have little 


GIT service available because the tour operators are rejecting such service 


Furthermore, it is the tour operator, based on 
anteges he + ain, who will decide the extent to which the 
Irc's obtainable. 
A concomitant pro in this regard is that the tour operators 
amounts > passenge ay for CBIT's and 
e the air transportation portion. The amounts of the charges a 
operators may derive therefrom are unregu ated. 
The restrictions on the tour operators are the levels of non-tour-basing 
competition of feliow tour operators. The effect of the 


in the Euture is problematic. The president of CIOA testi- 


CSIT*s will probably produce a reduction in the population 


because the circumstances of CBIT's necessarily require 


order to remain viable. He declared that tour operators 

are aiready grow! in size and in many cases becoming publicly-owned 
companies or parts of conglomerates and large publicly-owned companies 
with investments ahd responsibilies dissimilar to those exist 
past. It is evident, therefore, t the development of the CBIT and other 
tour-basing fares is a matter which the Board should servtinize carefully 
in order to aSsSure that the concept advanees the interests of air passengers 
as well as the other elements of air transportation. 

Another s that the Board, with the data available and analyzed 
by its staff, would be able to determine whether a further hearing is 


warranted, if the CBIT fares should again be presented to the Eoard 


for approval. And the data would certainly form the nucleus of the ‘record 
| 


4£ the Board should decide to embark upon another formal investigation of 
the CBIT fares. , 

For these reasons, it is important that the Board be able to k¢ep 
close check on CBIT experience. However, the Examiner believes that the 
objective could not be fulfilled if the data were furnished, as mecuesces 
by the Bureau, only until the Board's decision herein. That decision 
would probably be issued before the peak summer season of 1970. Data 
for that season is essential for a "meaningful" trial. Accordingly 


Examiner shall provide that the data be supplied until further orde 


the Board. 


ULTIMATE = FINDINGS 


On the basis of the foregoing facts and considerations and all 
the evidence of cee te is found that: 

1. Agreement C-A.B. 20848, R-61, as amended by Agreement C.A.B. 20939, 
is adverse to the public interest; | 


2. Agreement C.A.B, 20848, R-42 and R-10, insofar as the latter 
7 | 


applies to the construction of contract bulk inclusive tour fares, is 


not adverse to the public interest or in violation of the Federal Aviation 


Act of 1958, as amended; : 

3. Agreement C.A.B. 20848, R- 68, and the tariff provisions = 
thereto are adverse to the public interest and in violation of section 
404G(b) of the Federal Aviation Act of 1958, as amended, insofar as they 


—_—— 
78/ Contentions of the parties not discussed herein have beer| considered 
by the Examiner and do not alter the decision. 


restrict the use of C prices to residents of Puerto Rico, and Pan 


2 


Americen World Airways, Inc., should be forbidden to implement such 


Corp., Capitol international Airways, 
Inc., Saturn Airways, Inc., Trans Inter- 


should be required 


the Appendix to the order attached hereto; 


The record herein should remain open to receive such data until 


order of the Board. 


appropriate order is attached. 


Present 


Attachments 
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Appendix B 


Effect of Elimination of the 
Round-Trip Discount on 
1970 Revenues 


With Round Without Round- 


irst Class 
Normal Economy 


First Class » 6! $ 42,258 
Normal Economy z 21,915 126,753 
Total 32 562 $169 01] 


Sources: Pan 4merican 
With Round-Trip Discount, PA-43 
Without Round-Trip Discount, PA-i5 


TW 
With Round-Trip Discount, TW-66, p.2 
Without Round-Trip Discount, TW-66, p.5 


International Division revenue. 


Appendix C 


Pan American and TWA Revenues - 1968 and 1970 
(Assuming Continuation of Round-Trip 
Discount and CBIT Fares Not Available) 
($000) 


Pan American 
Class 1970 
First $ ‘ $ 48,008 
Economy 
Normal 146,871 
Excursion 55,265 
GIT 3 8,817 
Affinity Group 13,327 
iT 3,526 
Other 11,792 
Total $212,966 $287,606 


Sources: Pan American 


1968, PA-9, pp. 


197CG, PA-43 


TWA 


1968, TW-65, p. 2 
1970, TW-56, p. 2 


266 


ecasts of 1970 Passengers Assumi 


Fares Are Effective an 
i 


Ef 
Discount 


rd Round-T 
s Eliminated 


2 


N 


une Onn 


38,810 
118,000 


42,040 


| 


ol 
sO 


Xotal 


Feilure to total 10G percent stems from rounding proccss, 


Pan American, PA-15 
TWA, IH-66, p. 5 


Appendix E 


{ATA CARRIER HISTORIC U. $. SC oan 
TRAFFIC AND 1970 NEW TRAFFIC A 


IATA Carrier Scheduled 
US.--Tra antic Traffic 
$52,030 
1,055,485 
1,204,377 
1,534,346 
1,654,306 
1,981,415 
2,164,224. 
2,782,208 
3,233,722 
3,699,240 
4,318,41 1 
4,594,237 


1989 Estimated" 5,284,641 15.0 


1970 Projec tion? 6,156,605 Without Institution of 
Contract Bulk |.T. Fares | 


_— 


1 Based on carrier predictions of eight of the present eighteen US. Transatiantic IATA carriers 
(whose 158 traffic was 56.1% of the total}. These carriers are: Air France, Alitalia, ELAL, | 
Irish, KLM, Pan Am, SAS and Swissair (AW & ST, June 23, 1969). The estimates of these carribrs 
{aggregating 15%) eppear extremely conservative because rie Pan Am & TWA first 5 montns 1969 
tota! over 1968 similar period ows a 21.1% growth. , 


2 Based on ('57—'68) least squares U.S.—Transatlantic growth of approximately 16.5%/yea! 
(1969/1958). See Exhibit NACA 210. ’ 


Source: NACA-209 
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Appendix G 


Number of Originated Passengers in 1968 


Pan American TWA 


Number : Number 


96,591 7 94,185 


534,898 375,280 

Excursion 233,681 188,440 
G1 38,662 91,624 
Affinity Group 32,304 : 45,738 
IIT 6,504 25,871 
Other __122 .993 : 84,087 
Total 1,065,633 905,225 


* . 
Failure to total 100.0 percent stems from rounding process. 


‘Sources: Pan American, PA-9, pp. 3-4 
i" TWA, TW-65, p. 2 
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Appendix I 
Page 1 of 2 


Supplemental Carriers! Operating Results 
or 1967, 1968, and First Six Months 
of 1968 and 1969 
($000} 


p 
f£ 


Period 


Cperating Revenues 
Operating Expenses 


t 
Opereting Profit (Loss 


Net. Profit (Loss) 
Saturn 


$22,022 
30,370 
$ 1,652 


$ 2,225 


Operating Revenues $31,519 $48,125 
Operating =xpenses 22.860 37.709 
Operating 3 $ 8,629 $10,416 


Net Profit (Loss) $ 5,391 $ 6,535 


Appendix I 
Page 2 of 2 


Period 
First Six Months 
Carrier 1967 1968 1968 | 1969 


$41,634 
31.910 
9,724 


, Revenues $67,744 $79 ,930 $43,416 
» Expenses 46.752 61,595 30,588 


| 
ing Profit (Loss) $20,992 $18,335 $12,828 
Net Profit (Loss) $13,984 $ 7,403 $ 5,872 | $ 4,928 
| 
| 


Six Carriers Net Profit (Loss)$24,040 $21,298 $14,021 $ 5,532 


*there is a difference of $31,000 between this amount and 
the amount derived by substracting the total operating 
expenses from the total revenues, which is unexplained} in 
NACA's exhibits. 


Sources: NACA-215 and 215A 
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| 
Information To Be Supplied By Carriers 
| 
The carriers are directed to provide traffic data as described bélow 
for each month beginning November 1969, and until further order of the 
Board. The date are to be Supplied within 45 days of the end of each! 
month. } 
J. Pan American World Airways, Iinc., and Trans World Airlines, Inc., 
incre to Supply the number of one-wey passengers originated, by direction 
. - : i 
and in total, for each of the markets and categorics of fares as follows: 


A. Markets 


Total Transatlantic 


New York City-London 

New York City-Paris 

New York City-Rome 

New York City-Amsterdam 
York City-Lisbon 
York City-Madrid 
Angeles/San Francisco-London 
Angeles/San Francisco-Paris 


Total California - Europe 
Categories of Tares 


First 


Economy 
Normal 
Excursion-14/21 Day 
Other Individual Excursion 
‘GIT 
Affinity Group 
LIT 
CBIT 
Other Discount 


Il. American Flyers Airline Corp, Capitol International Airways, Inc., 
Overseas National Airways, iInc., Saturn Airways, inc., Trans International 
Airlines, Inc., and World Airways, Inc., are each directed to provide the 
following information separately for total United States-Europe charters 


and California-Europe charters operated: | 
: Number Number of Number of One-Way 
of One-Way Seats Passengers 


Type of Charter Charters Provided | Carried 


ITC 


Pro Rata Affinity 


Other 
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The Nenerable G. Joseph Minetti 


types of fares. ave al: xed the effects of 
seasonality, the : ra . ting tariff 
and their Be pane set 
apply to the new fares, 
“ravel habits and duration 
The same type of : tions 
preparation of TWA's Nee submitted 
suring the hearing in Docket 20781. Accordingly, we have 
not gone into detail here. Nowever, we are Scare to 
urnish ony further information you may wish. 
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The jlonoxable Secor D. Browne 
The Honorable W. Gillilland 
The Honorable Robert fT. Murphy 
The Honorable John G. Adams 
Robert N. Duggan (PAA) 

Andrew L. Frey aa 

Robert M. DLichtm (NACA) 
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ATTACH 


TWA SCHEDULED SERVICE 


‘Changes 


2 


ths NV LOE 


REVENUE FOR! Si RACA 


FOR AN OPEN VLE TT UATION 


Dallas Agreements) 


cansetlantic Passengers 


Oven Rate 


113,900 


279,100 


/28 Day Excursion 2 309 72,000 


Exc 


23 Day Excurs 


7 
Revenue+/ 


Revenue we 


urs ion 


Lon 532,000 


15,0600 
116,200 = 200,100 
94,400 49,3 
42,006 42,000 


. 4 - 
ie 388 ’ 600 


$220,610,0C0 


2s determined by adding the revenue chan 


fare proposal to the anticipated xevenue in TW-66 
The composition of these changes is: 


Downgrading 


Diversion f£xr 


Generation 


2/ Includes 


__ Revenue 
Caracas 


m Charter 


TOTAL 
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exeucsion fures such as have tua intreduccd in the open fare period. ; These 
fares are 'o pe available for minimem and maximum stay periods of 29 and 45 
days, respectively, The agreement would generally ma:ntain the Dallas- 

agreed ai csutiy groop fayee with some adjustment an minimun group six 
require nis and aloo oilers substantia-ly greater reductions fox Leger 
groups ear . pallas agveement 


Since the reement 1S : 
short poss od nime. the Board 1s herein establishing 
the receipt of comments im support of or in opposition 


Caracas agreement includes some of the same fares adopted 
upreement which are now Se before the Board in IATA Agrecine 

<_ Fares, Docket 20781, specifically tne CBIT fares 

Lion of the round-trip discount on normal fares The Bos y 
wilh hear ora! argument in Docket 20781 on a date to be fixed hereafte xr and 

will permit the parties in that proceeding as well as other intcrestdd 

persons to address themselves to questions raised in their comments relating 
to the Caracas agreement 


Accordine!y, LY TS ORDERED THAL: 


Any air carricr party to the agrecnent, or any interested pers nm 
thin 10 days frem the data of service of this order, submit statements 
Ix containing reasons dcened appropriate, together ‘with supporting 


in support of or in opposition to the subject agreement. An otiginal 


ove nineteen copies of the statement should be filed with the Board's Docket 
Section. 


| 
| 

2. Oral argument on matters pending in Docket 20781 and cn rssyes 
raised by the subject agreement will be heard at a time and place to be fixed 
heresfter, 


This order wili be published in the Federal Register. 


By the Civii Aeronautics Board: 


HARRY J. ZINK 
Secretary 


(SEAL) 


BOMADD TOT 
BerOrs Tas 


CIVIL A WAUTICS POARD 
WASHINGTON, D. Cc. 
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ee be oe oe oe 


MID COMPLAINT OF S 
it AND COMPL OF SIX 


y MATION 


The undersig snent riers, represented by the Netional 
if 
Air Cerrier Association (NACA) es their ettorney~in-fact, hereby submit 
complaint with respect to the instant IATA transatlen- 
The NACA earriers oppose approval by the Foard under 
the Act of the IATA resolutions which readopt, with 
emendnents, resolution ishi finity group fares, contract 
Snelusive tour (C! 
tour (GIT) teres on North 
079a, O8ke2} and elso DE ares for certain Celifornia points for 
use with the affinity owe incentive greup and CBIT feres (Resolution 015, 
Attachnients and. F, Resolution 0792, Attachment B). In addition, we 
complain aga: eacn of the foregoing fares under Sections 4ok(b) and 
1002(f) of the Act. Lastly, we oppose aprrovel of the resolutions readopt- 


ing nermal North Atlantic first class and economy fares, unless those fares 


powers of attorney execu 
being filed with the Foa 


by each of the undersigned carriers are 


y Pursuant to Fert 263 of the Board's Economic Regulations. written 
ut 
x 


e 
d. 
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i 
i 
i 
| 
“ 
| 


made subject to a 5 per cent round-trip discount. (Resolutions OSke 


In support whereo?, +he NACA carriers state as follows: 


INTRODUCTICN 


Jhe instant egreement is composed of. fare resolutions pdoptea by 
s held aa orseas, Venezuela, ih 
| 
-~Decexver 190 Those resolutions, for the most part, readopt 
IATA vesolutions originally opted av meetings held in Dallas, exes, 
in fenvary-February 1969, but which were terminated on October 19, 
by action of Alt The Dallas fare agreements were the subjec 
objections and a complaint filed by the NACA carriers, and some of those 
‘fares are under investigation in IATA Azreements Relating to Transat 
ireress Docket 20721. By Order 70-12-84, January 16, 1970, the poard 


Snvited interested parties to submit statements jn support of or in 


opposition to the Caraces fere agreement. 


(me Caracas resolutions provide e complete transatlantic fore pack- 
ege which would become effective on March 1, 1970 (thereby ending the 
existing open-rate situation) and terminete on March 31, 1971. With 
respect to individval fares, the prinelpal changes made in the Valles 
agreement relate te excursion fares. ‘Thus, the maximum-stay Limitation 


on the 14/21~day excursion fares has been extended to 28 days, with stop- 


| 
The Caracas resolutions contain no reference to Resolution 1502, adopted 
at Dallas, which eliminated the yound-trip discount. Our understanding 
is thet Resolution 150a was unaffected by Alitalia's action terminating 
the agreement reached in Dallas and that the Caracas conference thus 
simply readopted the first class and economy fare resolutions. 
She complete text of the Caracas resclutions and fere tables is being 
Sea with the Zoard's Docket Section es exhibits to this pleading 
~~ (Exh. 1 ond 2). 


288 
to two in each a@irection exclusive of the point of 
turnaround. In 2ddition, new 29/k5-day excursion fares were adopted at 
substantial reductior x the 2 ; fa The new fares ere aveil- 
fare levels, and, wilike 
for weekend travel. 
ted with only 

nanges the 

the GIT fares. Significant chenges, however, were made in the 


50-passenger minimum group-size 


peak-season travel under the 40/50 affinity fares was eliminated 


2 minimum requirement or LO edopted. Second, new recuced 


, feres for groups originating in Germany were provided. Third, 


to* 


» new feres for groups of 80 or more passengers were 


new 80-group effinity feres provide sharp reductions over the ho- 
y adjustment for esent's commission, are meterially 

lower oven than the CBIT fares -- which the Board described as : 
any fares ever offered in scheduled service on the Atlantic.” 
69-4~-138, April 30, 1969, p. 5.) Moreover, unlike the CBIT fares which 
are non-commissionable, require the purchase of e minimum of $100 in land 
accommodations end are subject to a 14/21 day stey limitetion, the 80-group 
affinity fares provide 4 7 per cent agent's commission, cohtein no 
eccoumodation requirement and contain only a one-year maximum stay i 
tion. New York-London feres for groups of 80 are $170 in the off-season 


$192 in the shoulder season; and $235 in the peak season. After ceduction 


of the 7 per cent agent's commission, the 80-group fares between New Yor! 


and London wey be compared with the 40-group arfinity and CBIT fares as 


follows: 


Fere etter deducting Revenue per pass./ 
sion) mile 


Peak Shoulder Sf 


ho-group ATPinity $233 $197 $186 $3.38 $2.86 
80-group Affinity 219 179 158 3.18 2.60 
CBIT fare 220 190 175 3.20 2.76 


Ame : bea 
Fhe LOO-passenger effinity group fares for flights originating in 


ere $15-$20 lower in each fare season than the 80-group affinity 


fares. For exemple, the New York-Frankfurt fares for groups of 89 are 


$180/$200/¢250; for Germany-originating groups of 100, the fares are 
$165/$185/$235. In view of the large number cf charters performed by 
supplenentals for U.S. military personnel and dependents stationed in 
, it is noteworthy that the latter fares are made expressly appli- 
cable to “military memsoone? stetionee in Germany" (Resolution o76c.) 
the C 2CaS onterence indicate that the new affinity 


| 

Lares -~ like the CBIT anda other low group fares adopted av Dallas -~ ere 
uf 

eimed ab the charter traffic of non-IATA cerriers. See Caracas Vinates, 


p. ik. 
POSITI SITTON OF MACA 


In the view of the NACA carriers, the Caracas agreement represents a 
further step in the concerted effort of the IATA carriers to capture the 
gmall share of the transatlantic pas market held by the eoinleeina 
The instent agreement not only readopts the entire array of mmeednamic 
group fares adopted at Dallas, but adds new 80 and 100-group effinity 
fares at wunprecedently low levels. Normal fares, on the other hand, are 


L/ Minmites, JTL2 North and Mid-Atlc antic and JT 123 Via the North | Atlantic 
1 


Conferences, Caracas, Novemcer 1.8-December 9, 


Vi 
969. 


at the inflated level needed to support the below-cost group fares. 
All of these group ‘ SS ssly designed to divert the 

ex traffi. i supplementals. Surely, the Board, in approving 
the IATA conference procedure i 1946, did not intend that it would be 
used in this manner es a competitive weapon against smaller, non-TATA 
carriers. 

She instant agreement must be examined in the context of the murket- 
place. In each of the two major civil charter markets Geveloped by the 
supplementals, larger trunk carriers have moved te divert their traffic, 
employing drastic fare reductions for lerge groups. In the nainlend- 
Hawaii market $ ; f € GIT fares, the supplementals'‘ 
traffic is now ng ; of Cis formes size. And in the trans- 


etlantic werke’ ¥ ers are likely to achieve a sinilar result 


: here, first, that the Board is required to hoid an eviden~ 


tioxy hearing before it can properly act vwpon the instant fare agreement. 


If, contrary to our view, the Boexd determines to act on the present 
record, then we submit that all of the chellenged group fare resolutions 
are adverse to the public interest and 1 : ved. In t 


regard, we argue thet (1) the group fares are unreasonably low; (2) the 


Challenged fares will cause ssive diversion of the sup plemenve als* charter 


traffic; and (3) the large discounts franted to grovp-fare 
subsidized by unduly high normal. fores. 
Next, we contend that each of the challenged group fares is unjustly 
@iscriminatory, and the California proportionals unduly preferential. 
Furthermore, we argue that elimination of the round-trip ciscount on 


normal fares is adverse to the public interest. 


Finally, we show that ac a matter of Law the group fare resolutions 


rat 


result in the illegal commingling and charter and individually-ticket 


passengers. 
I. 
THE BOARD IS REQUIRED TO CONDUCT AI EVIDENTIARY 


HEARING BEFORE IT CAN ¥ 


INSTANT FARE AGR 
eon ere 


Although an evidentiery hearing is certainly not required in the case 
of every Section 412 agreement, we submit thet in the circumstances of the 
instent case a hearing is required before the Board can properly make its 
public interest determination under Section 412. The Board in Docket 
20781 reccgnized the need for an evidentiary investigation to consider the 
contentions of the supplementals, but that investigation was Limited in 
scope to the CBIT fares end elimination of the round-trip éiscount| on 
normal fares. It did not encompass the atfinity or incentive ErOnD or 
GIT fares, as requested by the NACA carriers. Nor, of course, cid it 
extend to events subsequent to the Dallas meetings. 

The adoption at Caracas of 80-group affinity fares at levels even 
those of the CBT fares makes clear thet the investigation in Docket 


was incomplete. Not only the CBIT fares but the other low group 


directed at the svpplemeatals should be investigated. The concerved 
| 


efforts of the IATA carriers against the supplenentals, and its likely 


impact upon them, should properly be examined as & whole, not merely one 


fragment ef it. 


Vo believe that a new and. expanded hearing is necessary before the 


Board can develop all the relevant facts concerning, inter alie, the 


folicwing major subject areas: 


Ye 


ee antic itive goals and conduct of the IATA carriers. 
forme. 3 TATA meetings at Cannes and Dallas, as well as 
carrier documents obtained in Docket 20781, reveal the intent of 
corriers to utilise the low croup fares edopted at Dalles toc 
sentative urged the carriers “t > every vert charter 
reffic te scheduiec iees Pocket 20781.) See NAC 
Objections and Complaint peil 4, t at 12-17; and NACA 
Brief to CAB, Docket 20762, . 
tae 80 end 100-group affinity fares to the array 

tion end action toward tha 
ATA records on 

limited as to disclose only e i Lous Where, as 
here, carriers with more g the market act in concert to 
capture tne remairing sha “rom smaller carriers, we submit thet it is 
neumbent upon the Board to obtain all of the facts in a complete eviden- 
tiary invest 5 before making its public interest determination. 

2. The cont 6 impact of all of the low group fares upon the supple- 
mentais. Although the Board ordered its investigation in Docket 20781 in 


lerge port to examine the question of potential injury to the supplementals 


(see Order 69-7-81, July 16, 1969, p. 3), that proceeding was Limitec 


the issue of diversion brought about by the CBIT fares and did not consider 


to NACA's brief to the Bo in Docket 20782, 
diess repetition, we shall incorporate the 
_A cop Py is being filed with the Roord's 


the supplementais’ claix at they would also be injured by the 4Q-group 


affinity end incentive group fares. Now, of course, 80-group affinity 


feres have been adopved at levels even below those of the CBIT fares, and 


the- prospect is for vastly increased diversion (see pp. 13-15, infra). 


The inadequacy or the investigation in Decket 20781 is thus even more 
apparent. For much the same reasons as led it to institute the Docket 
20781 investigation, the Board should now order a new or reopened investi- 
| 
gation to consider the cumulative impact of all of the low group fares, 
jneluding the new €0-group affinity faxes, upon the supplementals. 
3. ‘he reasonableness of the group fores considered in the context 
. e | 
of all prozotional feres. The reasonableness of an agreed IATA fare is, 
of course, a “fundemental ingredient" in sny pudlic interest determination. 
(I.D. 22, Docket 20781.) In ascertaining the reasonableness of paeromios 
tional fere in a situation where, as here, promotional fare trettic as 2 
whole affects the volume cf service provided (I.D. 34, Docket 20761); the 
Board has held that the issue must be determined in the light of other 
promotional fare traffic. Standby Youth Feres ~ "young Adult" Fares, 
Order 69~8-140, August 27, 1969, at 21-22. In Docket 20781, however, the 
Exeminer considered the ressonebdleness of the CBIT fare seemingly without 
regera to the impact cf other promotional fare traffic. Moreover, that 
investigation aid not consider the reasonableness of the effinity and 
incentive group fares. In view of the need to explore the reasonebleness 
issue in the context of all promotional fares, including the new pnd 
extremely low 80-group effinity fares, it is evident that further proceed- 


ings are necessary. 


ry character of the affir 


4, 


Tae discr 


feres. Although the question of unjust ciscrimi 


nity incentive group 


nation under the CBIT 


and incentive group feres 


20781, the affinity 
pose even more serious issues ef discrimination waich should be considered 


below (pp. 18-20, infra), these 


fares ere nerrowly aveileble only to comparatively small segments of the 


traveling public and ere thus discriminatory on their face. Whether these 


discriminations can be justified by other circumstances is a matter 


appre ely to be determined at a hearing. The courts have so held in 


nt decisions. Trailwovs of New En 


mlend, Inc. v. CAB, 412 F.2d 926 


Trenscontinental Bus Systems, ». Ve CAB, 383 F.2d 466 


cert. denied, 390 U.S. 920 


5e 


eliminating the rovnd-trip discount in light 


the Caracas The Examiner in Docket 20781 found no justifice 


arreement. 


for the elimination at the Dellas meeting of the 5 per cent round-trip 
S 


discount on normal. fares. In so concluding, he rejected the IATA carriers’ 


contention thet changes made in the 14/21 day excursion end individucl IT 


fares constituted “aenpropriate offsets" to the elimination of the discount. 


(£.D. 19-22, Docket 20781.) ‘the Bureau now argues, however, that with 


the fare changes at Ceraces there now exist adequate offsets and that the 


investigation in Docket 20782 should be di 

6/ 
of the discount. But, surely, with an estimated $35 m 
v/ 


public's money at stake, the Board cannot simply accept the Eux 


6/ Statement of Fosition of the Bureau c*% Eccnomics, Docket 
19, 1970, at 1-2. 
v/ 


The added revenues which Pan Americz ath ‘and TWA will receive in 1970 due 
to elimination of the discount tctal $14.5 million (I.D. 13 & App. 5, 
Docket 20781); and the two U.S.-fler ¢ e syriers hold about a 42 per cent 
share of transatlantic scheduled traffic. 


20781, January 


say-so, contained in a footnote to e four-page Statement of Fosition. We 


| 
that unless the Board is prepared to accept the Examiner's recom- 
i} 


wengetion, it must remand the issue for further proceedings in Light of 


the Caracas fares. 


F THE Seep GR OUP FARE RESOLUTIONS 
— RSE TO mee REST AND SHOULD 


If, contrary to our position, the Poard decides to act on thei instant 


egreeuer:t on the basis of the present record, then we submit that ot should 
| 


find ali of the challenged group fare resolutions to be adverse to the 


- 


public interest and disapprove them. 


As we argued in Docket 20781 (NACA Brief to CAB, supra, at ae and 
| 


as the Examiner there recognized (I-D. 23), it is settled doctrine thet 
where a Section #12 agreement violates the antitrust laws, the burden is 
on the proponent of the agreement to prove that approval is requived by en 
overriding public need. TATA Credit Acreem rents, 30 C.A.3. 1553, 
(1960); Locel. Cartage Agreement Case, 850, 852-53 (1952). tis is because 


in the absence of such a need the antitrust violation "alone will! normally 


constitute substantial evidence that the agreement is ‘contrary to the 


public interest', . . ." FMC v. Aktieboleget Svenska Amerika Linen, 390 
U.S. 238, 245-46 (1968). Here, there is not only en obvious price-fixing 
violation, but carriers controlling more than 90 ver cent of the riarket 
have agreed upon a progran of concerted action to capture the remaining 


ipa) 


fraction. Although the Board's approval of the IATA conference procedure 


8/ ee fraffic Conference Resolutions, 6 CAB 639 (2946). 


may permit IATA carriers to elininate fare com among themselves, 


it was surely never contemplated that IATA v s price-fixing 


euthority against smaller supplemental carriers. 


* the affinity group, 


ubions are all adverse to the 


A. ‘The Challenzed Fares are Unreasonably Low. 


. 


While the Board's authority to fix reasonable fares Goes not extend 
to foreign air transportation, it is clear that the reasonableness of fares 
in a Section 412 agreement is an essential element in determining the 
public interest. ee Section 102(c}) of the Act; I.D. 22, Docket 20781.) 
We submit that each of the challenged group fares is unreasonably low. 

1. As explained at some length in our brief to the Board in Docket 
20781 (pp. 17-23), the reasonableness of the challenged fares should. 
appropriately be tested under a fully-allocated cost standard, or at least 
@ standard which assigns full capacity costs to the fares. This is because, 
first, cach of the fares will result in large-scale diversion -- both 
@iversion from other carriers and self-diversion: See Initial Decision of 
Fxeniner Robert M, Johnsor., Group Inclusi Tour Basing Fares to Hawaii, 
Docket 20580, Jvne 30, 1969, at 18-21. And, second, it is likely with 
respect to cach of the challenged fares (except possibly the incentive 


group fares) that the carriers will increase their volume of service by 


reason of the traffic using the fare. In this regard, the new 80 and 100- 


group affinity fares will in peak periods produce groups far in excess of 
| 
the minimum growp size, and such groups will in many cases represent the 


majority of pessengers on board the aircraft. See Trens Caribbean Airways, 


Order 69-8-3, August 1, 1969. | 


2, Tested by any standard approximating fully-allocated cost; none 
of the challenged fares covers its costs in any of the fare seasons. Tnis 
much is evident from the record in Docket 20761 end other availabie data. 

= | 

Tae yields to the IATA carriers under the group fares in issue are 
suggested by the following table showing New York-London fares after 

| 
Geduction ef the ogent's commission: 
Fare | 
(less commission) ‘Revenue per pser- mile 
Beak Of Feak Off 
a | 
GiT $260 $2 3.78¢ Z-11¢ 
kO-group affinity 233 3.38 2.70 
Incentive group ~- é o- 2.70 
CEIT 220 i 3.20 | 2.54 
60-group affinity 219 3.18 2.30 
This table, of course, does not reflect other substantial elements of 
| 
Qilvution, such 2s prorates. Thus, TWA estimated its New York-London yield 
uncer the GIT fares, efter deducting all elements of dilution, at 3.1¢ in 
the peak season, rather than the 3.78¢ shown in the table, and 2.6¢ in the 
off-season, instead of the 3.12¢ shown in the table. (TW-61, Docket 20781. ) 

By contrast, IWA estimated its fully-allocated 1968 cost for econcny 

- | 
passengers on its New York-London segment at 4.174 per r-pem. This seg- 
ment, it should be noted, is a particularly low-cost segment since the 
cerrier’s International Division cost for economy passengers in 1968 was 
5.02¢ per r.pem. (TH-21, 225 Te. 692, 693, Docket 20781.) TWA further esti- 


mated that its cost for CRIT passengers, assigning full capacity icests but 


only "added" non-capacity costs, would te 3.74¢ per r-Dem. ~= fax higher 


than the yiclds (after dilution) of any of the group fares in issue. 


the Examiner found in Docket 20781 (I.D. 16), is 


even « higher cost operator ther Its estimated 1969-70 seat-mile 


The Chullenged Fores Will Achieve 
& 
Massive Diversion of the Suppleme 


&s showm by the ; ad IATA carrier documents of record in Docket 
20782 (GIACA 3 eries exhibits, passim), the low group fares adopted at 


Delies we Sesigned + ivert to IATA ec: ne ch treffie of 
; 


9/ 


plenentels. i zn, a res adopted at Caracas are plainly 
further steps toverd t . though the full extent of the diversion 
which all of these group fares would cause can best be determined in a 
hearing, the prospect is that the IATA carriers will be highly successful 
in echieving their go 

In Docket 20781 we showed in detail the heavy diversion which will be 
caused by the CEIT fare See HACA Brief to CAB, supra,.at 25-33. 
Tat fare, the evidence showed, will wipe out the supplementals' small 
but growing ITC traffic on the North Atlantic and, in addition, aivert 2 
sizeable portion (perhaps 30-40 per cent) of their affinity traffic. Cver- 
all it was estimated that as much as 45 per cent of the supp. 
forecast 1970 transatlantic charter traffic would te Lost by reasen of the 
of Even the GIT fares, which were 2 fed in 1967, were conceived, 


according to TWA, ‘ 2s & stopgap wee. : unter supplemental. conpe- 
tition... ." (NACA-316, p. 


CBIT fare, recucing their total traffic to a figure substantialiy below 
the 1969 level. | 
ne Exeminer in Docket 20781, while in apparent agreement 8s to the 
jmpact of the CBIT fare upon ITC traffic, evidently thought that diver-~ 
sion of affinity cherter traffic would be comparatively light becensé 
requires the purchase of lend accomnodaticns , smposes a 14/21 


imitesiion end is higher in price than are supplemental cherters. 


to the Board (po. 29-31). But, in any event, there is no land accommoda- 
tion requirement under any of the affinity group fares, and the only stay 
limitetion epplicable to those fares is & one-year een stay provision. 
With vespect to fare levels, the affinity group fares are only slightly 
nigher than affinity charter rates in many major markets. Most of the 
supplenentals* charters ae flow in the so-called shoulder season (NACA- 


200, Docket 20781), and a comparison of their rates with the new @o-grour 


affinity fares in major New York narkets during thet season is as follows: 


NYC-ION  NYC-PAR © -NYC-ROM = NYCoFRA 
80-group affinity fare 1.92 $296 $260 $200 10/ 


196 average per 6.32 191.68 214.60 150.64 
passenger revenue of | 
NACA carriers (U.S. 
orig.) (SACA-203, 
Docket 20781) 


In return for this modest -- in the case of London and Paris, de 
minimis -- fare differential, an affinity group obteins the services of a 
“name” IATA carrier and the availability of any IATA scheduled transatlentic 

| 


10/ For a 1C0-passenger group originating in Frankfuct, the fare would be 
in 
only $165. ! 


2b 
flight (except on weekends during extreme peak periods). Moreover, 


the group’s economic risk is greatly reduced since it is cbligated only to 
33.1 80 seats, rather tha full plenclead of 180-250. Above the 80-seat 
minimum, the groun can purchase exactly as many seats as it needs, rather 
than the number of was) f= dase If the group falis signifi- 
cantly short of 80 es, it need not cancel the flight, or allocate vhe 
cost of the empty se Noy: the remaining passengess; it cen simply 
revert to 40-group affinity feres. And, as stated, there are no restric 
tive Lené-accommodation or stay Limitations, as in the case of CBIT fares. 
Plainly, the SEES group fares in combination with the CBIT fares 


Pod 


will bring about far greater diversion than the supplementels have estinated 


13/ 


for the CBIT fares alone. 
In view of the near-destruction of their mainland-Haweii charter morket 


by the United GIT fore, their declining military +t traffic end dismal profit- 


and-loss picture, diversion of this magnitude in the transatlantic market 


must be deemed to threaten the economic health of the supplementals, in 
woose continued vitbility the Poard has found a “substantial public 


interest . " (Order 69-11-122, November 26, 1969, p. 4.) 


In the summer of 1970 there will be over 1000 transatlantic scheduled 
flights each week by IATA carriers. (The Travel Ascent Magazine, 
Jamery 26, 1970; p. 30.) 


charters are difficult to organize and accounted for only 6.7 
ae of 1969 supplemental charters. (NACA-8, p. 18, Docket 


e allowed for the preparation of these coments -- in 
%, five business days -- has made it impos siole to orepare a 
Seer numerical estimate of diversion. 


Cc. The Large Discounts Granted to Group-Fare Passengers 


Are Subsidized by High Normal Fares 
| 


Not only the Sopprenentste would “suffer injury as a result Be ‘the 
group fares in issue. The 3 million or so transatlantic pessengers who 


will utilize ucrmel feres in 1970 will pay higher fares than necessary 


in order to subsidize the group fares. This much is suggested by TATA 


elimination of the 5 per cent round-trip discount on normal fares | 
| 


concurrently with its adoption of the challenged fares ~- a fare increase 


found wholly unjustified by the Examiner in Docket 20781. 

The record in Docket 20781, which is coneeamed with the CBIT fare and 
not the other chellenged group fares, shows that the increased revemues 
obtained by reason of the elimination of the round-trip discount will in 
‘effect be utilized to maintain existing yields against the deterioration 
which would otherwise result from the CBIT fare. Indeed, the cBIT fare 
alone, depending on the fare season and the cerrier, either largely dissi- 
pates or more than offsets the improvement in yields resulting from 
elimination of the discount. (NACA-R-T-1, pp. 10-11, Docket 20781. ) See 
NACA Brief to CAE, supra, at 33-35. | 

When the impact of the new 80 and 100-group affinity fares is adéed, 
it is evident that the IATA cerriers will have to continue to aempnd unduly 
high normal fares in order to support their below-cost group renee aimed 
et the supplementals. Alitalia, at the conclusion of the Caracas meeting, 
stated only the obvious when it said that "TATA does not yet wish to offer 
the pudlic the type of low individual fares which it could afford." And 
the carrier aptly referred to "...those passengers which today still pay 
our high normal fares and that have the dubious honor of having kept so 


meny of us in business for so long." (Caracas Minutes, DP. 76.) | 


This subsidization of grour-fare passengers by normal-fere passengers 
has important competitive consequences fer the supplementals. it means, 


in simple terms, thet the monopoly power of the TATA carriers with 


respect to individually ticketed traffic is being utilized to finance 


& below-cost competitive effort against the supplementals in the large- 


group segnent ef the market, to which tne supplementals are restricted. 


Surcly, it cannot be consistent with the public interest for the 
Board to rove the overcharging 
tn order that the ITA sarriers can use the added revenues to drive tne 


suppiewentals from their small share of the transatlantic market -- about 
Vy * 
8 per cent in 1968 -~ and thereby eliminave the only meaningful 
15/ 
corspetition faced by IATA. 


IIt. 


THE CHALLENGED GROUP PARES ARE EACH UNJUSTLY 
DISCRIMINATORY SND THE CATIFORNIA FROPORTIONALS 
UNDULY FREPERENTTIAL 


The NACA carriers complain against the challenged group fares under 
Section kO'(b) and! 1002(£) ef the Act on the ground that each of them is 


unjustly discriminatory, In addition, we contend thet the proportional. 
fares appliceble te certain California points under the affinity group, 


incentive group and CRIT fares are unduly preferential, 


14/ 1.D. 25, Docket 20781. 


15/ We contené in the next section hereof that each of the challenged 
group Lares is unjustly discriminatory and unduly preferential in 
violation of Section 4Ol4(>) of the Act. This constitutes an inde- 
pendent reason for disapproval since Secticn 412(b) precludes 
approval of en agreement "in violation of the Act." Furthermore, 
unjustly @iscriminetory and unduly preferential. fares must se deemed 
adverse to the public interest by reason of Section 102(c). 


A. The Affinity and Incentive Group Are Available Only to 


Comparatively Narrow Segments of the Traveling Public 


- | 
Under the terms of Resolution 076¢ (p. 4), the affinity group fares 


may be utilized only by: 
"| . members (or employees) of the same association, corpor+ 
ation, company or other legal entity » - - which shall have 
principel purposes, aims and objectives other than travel, and 
sufficient affinity existing prior to the application for 
transportation to distinguish it and set it apart from the 
general public and which has been in existence not less than 
2 years prior to the date of the application... -" | 

Further, the chartering organization cannot exceed 20,000 members in size. 


s 


The incentive group fares are even more narrowly available, with 
: , | 
"Incentive Groups" being defined as: , | 
") . . groups of employees and/or dealers and/or agents (in- 
eluding their spouses) of the same business firm(s), corpora- 
tion(s) oc enterprises (excluding nonprofit organizations ) 
traveling under an established incentive Travel Program, which 
rewerds an employee for past work or provides an incentive for 
future activities. ..." 16 | 
In its order last April, the Board conditioned its approval of the incentive 
“ | 
group fares on their being made available "Sor own use of one person," that 
‘4s, for single-entity users whether or not profit-making companies. ; 
(order 69-h-138, April 30, 1969; PP. 9» 14.) But the requirements that the 
group must consist of employees or dealers of the user and must travel 
pursuant to "an Established Incentive Travel Program" remain. 
| 
With respect to affinity group fares, the Board prior to 1962 had 
held such fares to be unjustly discriminatory. Free end Reduced-Rate 
. | 
Transportation Case, 14 C.A.B. 481, 489, 509-10 (1951); IATA Agreements, 
Group Excursion Fares, 26 C.A.B. 755, 756 (1958). Although it upheld IATA 


effinity group fares in 1962 in the context of an adverse industry economic 


16/ Resolution O76p, p. 1. 


picture, IATA Grouv Fares Agreement, 26 C.A.B. 33, 4L (1962), the Board 
L?/ 


steted only a year leter: 


ty restriction in itself represents a very substan- 
ction of these fares to the generai ae Al- 
Eoard approved such restriction a year ago and is 
epprove thet aspect of the instant eo reenentt we 
“epared to approve such restrictions indefinite- 

we believe the public interest 

s eventually be availe able to ell 
growss whet a] > members have some affinity with one 
another 


ni 
ies: 


erie! 


kB oO 


In furtherance of this view, the Board nt é April -- consistently 


disapproved IATA conditions, as in the present agreement, limiting the 


egard to the incentive group fere, even as broadened by the 


is available only to entities which purchase seats to send their 


employees oz dexlers abroad under an established incentive travel program. 


In design and practice, it is a fare created for the exclusive use oF a 


comparative handful of large manufsctwring cor porations and their dealers 
or employees -~ almost a prototype of an unjustly discriminatory fare. 

It is settled by the courts end under Hoard decisions that 2 passenger' 
-business or status cannot be made the basis of a fare discrimination, at 
least in the absence of suvstantial justification based upon factors 
‘which Congress has by statute deemed material and . . . which regulatory 
prectice in the transpertation industry has, through experience, found 
relevant." ‘Transcontinental Bus System, Inc. v. CAB, supra, 383 F.2a at LE, 


See, e.g., Free and Reduced-Rate Transportetion Case, supra; Capital Group 


Student Fares, 25 C.A.B. 230, 295 (1955); Frontier Airlines, Reduced Rate 


—— — 


17/ IATA Aprcenents re Passenger Fares, 33 C.A.B. 1062, 1073-74 (1963) 


(£60 tnete omitt te omitted). 
1@/ Ibid. at 1065; Order E-2h623, Marca 6, 1967, p. 10. 


for Teachers, 36 C.A.B. 1148, 1150 (1963). ‘The IATA carriers, we submit, 


| 


have failed tc demonstrate the existence of any valid factors which can 
justify the limitations placed upon the affinity and incentive group fares. 


B. Each of the Group Fares Unjustly Discriminates Against 
Normal-Fare Passengers By Causing a Higher General | 


Fare Level 
| 
In its recent Youth Fare decision, the Board: indicated, as we under- 


stand it, ‘that a promotional fare may be deened unjustly aiscriminstory 


if it adversely affects the cerriers' earnings and results in higher basic 


fares. (Order 69-8-140, supr2, at 3.) On this basis, we submit that 


x 


each of the group fares in issue is wijustly discriminatory. 

As shown ebove (pp. 11-13, supra), the group fares are all yelou-cost 
and require the maintenance of an artificially high normal-fare structure 
to support them. ‘The evidence in Docket 20781 was to tae effect that the 
CBIT fares will cancel out the increase in yield resulting from elinina~ 
tion of the round-trip discount. And the new 80-group affinity fare will, 
of course, reduce the carriers’ yields even farther. | 

C. The Tour-Basing Feature of the CBIT and GIT Fares 

Renders Them Unjustiy Discriminatory 

Although the Boerd has recently indicated epproval of tour-basing 
provisions in promotional fares notwithstanding earlier decisions to «he 
pak shee we continue to believe that such provisions are unjustly 
discriminatory for essentially the reasons stated in Tour Basing Feres 5 
“Vk C.A.B. 257 (1951). Here, the CBIT and GIT fares discriminate ageinst 

| 


19/ See Standby Youth Fares - "Young Adult" Fares, supra, Order 698-140 
at p. 10 and n. 17. | 


the meny transatlantic passengers on scheduled flights who would not be 
inconvenienced by the length-of-stay and group requirenents of those fares 
but who do not want to purchase land arrangements as part of an inclusive 


tour. 


The California Pronortional Faxes Adepted for Use With the 


AgPinity Group, Incentive Croup and CBIT Fares Are Unduly 


cr ee et 


agreement provides proportional fares (to be added to the 


New Yor fare) for a variety of inlend points for use with cach of the 


group fares in issue. Under the ho, 80 and 200-group affinity fares and 


s 


fe 


the incentive group fare, the los Angoles/S an Fra “ncisco proportional is 
sherp reduction over the previously existing proportional fer use 
20/ 

with the 4O-group fare. Similar wean 
tionels for other California points. (Resolution O15, Attachments D, F.) 
The CBIT fare Likewise provice $130 Los Angeles/San Francisco propor= 
tional. (Resolition 0792, A Attachment B.} The proportional fare structure 
thus created, we submit, results in a host ef unduly preferential and/or 
unduly prejudicial sitvuetions -- both es between different points under 
the same fare ox the same points uncer different ‘fares. See NACA Onjections 
ané Complaint, supra, at 29-32 & Attachment "Gen 

In Docket 20781, where the Los Angel es/Se mn Francisco proportio: nal under 
the CBLT fare in at issue, the record snows thet the cBIT f faces for many 
U.S. points are higher than the Les Angeles/San Francisco fare, notwith- 
standing thet such points are substantinlly closer in distance to the 
Buropeen points of destination, See NACA Brief to CAB, supra, at 4o~l3. 


20/ ‘he incentive group and 80 arg l00-group affinity fares are new fares 
adopted for the first time either at Dallas or Caracas. 


qhe same is true under the affinity and incentive group fares. For 


example, the fare to Denver, which is closer to Europe than either Ios 
Angeles or San Francisco, is $68 higher using the affinity and incentive 
group fares and at least $28 higher using the CBIT fare. | 

‘the California proportionals thus present an & fortiori situation 
under the established Board rule that a fare is unduly erecarential and 
prejudicial if it requires passengers traveling a shorter distance to pay 
the same fare as passengers traveling a greater distance. Howaiia mn Common 
Fares Case, 10 C.A.B. 921 (1949); Northern Consolidated Airlines, ae 


33 C.A.B. 440 (1962). 


IV. 
THE ELIMINATION OF THE ROUND-TRIP DISCOUNT ON 
NORMAL FARES TS ADVERSE TO THE FUBLIC INTEREST 
The Caracas agreement, as stated, readopted the first class and 
economy fare resolutions without providing for a round-trip discount. The 
Examiner concluded in Docket 20781, however, after exhaustive consideration 
.(I.D. 11-23), that there is no economic justification for an inerpese in 
normal transatlantic fares via elimination of this disccunt. His conclu-~ 
sion, we note, accords with the position taken by NACA from the very 
outset cf Docket 20781. See NACA Objections and Complaint, supra, at 9-12 
We submit that for the reasons stated by the Examiner the Board should 
now disapprove the normal fare resolutions adopted at Caracas unless a5 
per cent round-trip discount is provided. Not only is elimination of the 
discount ER LEC in light of the economic circumstances of the TATA cer- 
riers, but the increased revenues would be used by them to finance their 
effort to capture vie below-cost group fares the traffic carried by the 


supplementais. 


CoNcTUSTON 


For all of the foregoing reasors, the Foard should. institute a acw 


ox reopened evidentiary proceeding before acting on the instant fare 


agreement. If th 2 Board decides to act on the present stz ¢ of the 


record, then it should disapprove the chellenged group fares as advers 


to the public interest; hold that each of the group wigustly 


Giscriminetory end m~Lifornia propertionels unduly prefe rential 5 


and disapprove the Te. ¢ resolutions unless a 5 per cent round- 
syip discount is provicaed,. Moreover, the Board should hold as & matter 


of law that the group fare resolutions result in the umnlewful commingling 


CAB, 348 F.2d 354 (D.C. 


'. CRB, 365 B.28 939, GH9 (D.C. 
. 543 (1966). 
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of charter end individually-ticketed passengers. 
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Washington, D.C. 20036 
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Excerpts from Exhibits 1 and 2 to 
Statement and Complaint of Six Member Carriers 
of the National Air Carrier Association 
‘(IATA Passenger Fare Resolutions) 


NORIa 


NTIC - SPECIAL 
RESOLUTION (TIZ-Lv) 


(New) 


JM2(40)OOld (North Atlantic) 
37123 (34)00ld (North Atlantic) 


RESOLVED, 


EFFECTIVENESS 


Expiry Dete: 


Type: A 


31 March 1972 


that, notwithstanding Resolution COL, the following Resolutiors 
shall become effective only if ail Resolusions become effective, 
provided that if any of such Resolusions is dis2opreved or 

rescinded or a gevermment aporoval 


such Resolutions shall be simultane 
deferred as the case may require, or if & goveramcat 


is detexwed or witndrem, ale 


aws 
vus. 


ly voided, rescindec cr 


AD0FOVEL 


vw 
expires as to any of these Resoluvions, ail such Resoluticzs 
expire: 


(a) <TM2 (North Atlantic) 


ITI12 (40)0CLd 
JT12(40)001d 
IT12(40)00LD 
JT12(40)001Lt 
JTL2(40)002w 
JT™2(40)OL4a 
JT12(40)015 
sm12(40)050 
JT12 (40)054a 
JT12(40)050 
TTL? (%0)OSka 
JT12(40)0708 
JT12(40) 070% 
TT12 (40) 070x 
JT12(%0) 714 
TTL2(40)075h 
JT12(40)O75hh 
TTL2(40)O754 
JTL2(40)075r 
JT1L2(40)075xr 
IT12(40) 0762 
JT12(40) 076m 
FTL2(40) 0750 
JTL2(40}079a. 
IT1z(40)083a 
gm2(40)c84ea 
ITL2(40)C84e 


JT12(40)084e0 


JT1L2(40)100 
JTL2(40)250 


(b) 


523 (North Atlantic) 


ST125 (5%) COLD 
53123 (S45 COM 
5.25 (5%) COlw 
32123 (34 OL+a 
JT125 (34015 

JT123 (34 )050 

TM25 (3+) 0572 
IT125 (34) 060 

ST125 (34 )O0S7a 
JT123 (34 )O7Ce 


(Ate. "AN 


$2, tf 


(ate. “"A™) 


31223 (3 )O762. 


JT123 (34 )O76p 
TTL25 (354 083% 
JT123 (34 osha 
IT122 (3% )O8kh 
JIM123 (34)100 

JTL25 (352) 250 

0223 (3 8108 


gm2(40)810a 


‘ling Period . 
‘L - 31 January 1970 


bate 


Efrective “ve 
1 March 197¢ 
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NORTH ATLANTIC PROPORTIONAL FARES - NORTH -AMERICAN 


(Readopting and Amending) 


gme2(s0)o15 (North Atlantic) Expiry Date: 31 March 1971 
57123(34)015 (North Atlantic) : x 
: Type: A 


' RESOLVED, that Resolution O15 is readopted and amended as foilows: 
(1) Paragraph (1) to read: 


(1) that North Atlantic proportional Fares are set forth in tke 
following Attachments: | 


Attachment "A" - Proportional Fares for Construction of Nommel 
. fares. . | 
Attachment "3B" Poamily 
JT12 only. Fares. **Exewrsto: 2. Resivo 
Tour-Pavasy~-istanisy-Groun-Fe 
» passenverc)-ond-Mdatary-Sucuraies POUVE 


#*Ab¢achmens-'B! - Prozersiouai-Paves-fex-Co 
oTi25-0en2ry faves-Individuat-Leelusive-DBowe-FovEss BS 
: Group-Fares-{25- passengerc)-end-Groun-Tae2ucive 
Povv-Favesy** : 


Attachment "C" - Proportional Fares for Construction of Grows 

JT12 only Inclusive Tour Fares. **{Bxnaving-3i-Cosover 
3969}-. eeantby-Grewp-Faves-{50-pascengeve)-cac 
fexpsvang-32-Gesover-2969)-Durk-Astinitys 
Ineensave-Group-Farec---Forbugal/Spainr** 


Attachment "D" - **BSfeetive-i-Nevenbers-19695** Proportional 

: Fares for Construction of Affinity Group Fares 
(40 **50** passengers) *and* Incentive Grou> 
Fares **and-Bulk-Acsinity/aneeasive-Group-Fares-— 
Portugai/Spaiav** | 


| 


*Attachment "EB" - Excursion Fares, Individual IT Fares pseinit 


25 and-15 passengers 


*Attachment "5" - Grown Inclusive Tour Fares 

_ JT125 only . 

epttachment “P' - Affinity Group Fares (80 passengers ané |1C5 
passengers) and Bulk Affinity/Incentive Group 
Fares - Portuga 


- (2) Paragrath (2) to read: 


that, subject to Resolution Olka, the proportional fares in 
Attachments hereto shall be used in constructing fares 
between points in North America specified therein, on the 
one hand, and points in [C2 and points in TC> via TC2 on the 
other, as follows: : 1 : 


(a) Normal First Class Fares - by combining over the 
specified construction point the first class fare 
estabdlishea pursuent so Resolutions O54a and 057e 
with the applicable **jes** first class proporvional 
fare, set forth in Attachment "A"; 


Normal Economy Class Fares - by combining over the 
specified construction poins the econony class Pare 
established pursuant to Resolutions OG4a and OS7a 
with the applicable **jes** economy ciass proporvional 
fare, set forth in Attachment "A"; 


*(c)* *{a}e* Family Feres - by, coms...-2g over the specified construction 
point the applicable family fare estedlisned pursuant to 
Resolution O9le with the applicable **Ses** -Tanily 
proportional fare, set forth in Attachment F385 ekGeluma-% 
and-2;-as-tbhe-eace-may-sey** 


*(a)* **{a}** Group Inclusive Tour Fares ““(e:miring-2-Ocsober-2959) 
A£finisy-Greup-Faves-{50-zacsensers)~ced-Lexaiving 

JT12 Bu-Oesesexr-1969)- Dark-Adsinsiy/Tacensive-Group-Faves 

Only fPorsugai/Spain)** - by combining over the specified 
construction point the evplicable Group IT fare 
established pursuant to Resolution O8ka **ov-sko 
applieable-Affinity-Grous-Fare-essabiiched-parcuars 
$o-Reselusson-076e-APPASH RND- 3", -ov-the-aspiseabvie-Dulk 
Affinisy/Ineensive-Group-Fave-cssatiished-pursuans-se 
Resesusion-O7Gu** with the applicable **jeu** group IT 
e*Aclinity-sveup** oroportional fare, set forth in 
ATTACHMENT "C"; **Columa-i-07-2-as-tke-ease-nay-ve** 


(eo) weLe pee ¥XBEfeesive-1-Nevember-2969y** Affinity Group Fares 

(40 **50%% passengers) *and* Incentive Group Fares 
" #e4Portugai/Seain}** - by combining over the specified 

construction point the applicable Affinity Group Fare 
established pursuant to Resolution O76e **zz%* 
(ATPACHMENT "B") or the applicable Incentive Group Fare 
established pursuant to Resolution O76p **exr-the-anazieabie 
Bulk-Affinisy/Ineensive-Group-Pave~essabis ched-purcuaas-so 
Recsolusion-Ofémy** with the applicable **Zet** affinity or 
incentive group proportional fare set forth in ATTACEMEN? “"D™, 


313 5 


° | 


#(£)* x*¢e}e* Excursion Fares and Individual Inclusive Tour Fares - by 
combining over the specified construction point the | 
applicable Excursion Fare or Individual Inclusive Tour 
Fare established pursuant to Resolutions 070d, O70e, O70%, 
O70x, *O7La* 0838, *and* O83 **and-O95a%* with the | 
applicable **jes** proportional fare set forth in éttachment 
weUpUy-Gorumm-Fe* aNB #5 : | 


x*LE>~ w-Medibvary-Bxew siou-Fares-by-coubandng- over tihe= spoon 
eoushvuesson-poans—dske-apphicavie-mizevevy-cnewrs 
eqhabisked-puxrsuass—$o-ResolwsL0a-055-end-6950-we i 
appiicabie-gev-cxeursion-p voporyhonos= Lavez-Gov~Towokras 
Avsecnnens—=e!B25-Gokwua=5)* 


%(g)* **Lepe AfLinity Group Fares (25 and 15 passengers) ~ by combining 

as over the specified construcsicn point the epplicebdle szcup 
fare established pursuant to Resolution O7Se Avtachnent “A 
and Resolution O76i, with the applicable **yevx* group 
proportional fare, set forth in Attachment *=¢3%5-Conma 
Bee KN EMH 


| &(n)* **{g}* Group Inclusive Tour Fares *ané incembive Gro 
JT1235 Only combining over the specified construction poi 
epplicable group iT fare *or Incentive Group 
pursuant to Resolution*s* *076p*, OSte *or Odte 
with the applicable **Jev** group IT *or incentive groun* 
proportional fare, set forvh ia Attachment **bpSiHe «iai«; 


AfPinity Grou Fares (80 passengers and 100 
end bulk Affinity/Incentive Grown Feres ~ Portucel /Sxat 
by combining over ‘che speciried construction point tHe 
Ticable affinity group fare established pursuant to 
or the applicable 
Bulk Arfinity/incenvive Grouo Fare established pursuant to 
Resolution 076m, with the Epplicable **4eex* affinity or 
incentive group proportional fare set forth in ATTACHMENT "Fr" * 
| 
The reference at end of Resolution to read: | 


‘(Attachments “A", “B", "C", "pt, xp & "B"* published separately) 


Filing Periods Effective Date: 
1 = 2 January 1970 1 March 1970 
| 
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SPECIFIED PASSENGER FARE TABLES Page 26 


Attachnent D to Reso. _ Area | North Anerican Currency __ ! 
IT12(40) JT122(34)015 North Atlantic | Proportional Fares U.S. Dollars 
Se ee SS Can 
0) RASSENGES AFFINITY GROUP FOR TRAVEL TOGETHER *FOR INDIVIDUAL TRAVEL 
Xx ENTLYE GROUP FARES | 
AND ECONOMY a ECONOMY 
| AREA oe CONSTR. = 
ABILENE, TEX. 
AKRON, CAIO 
ALEANY, N.Ye 


w 


y 218.00 ’ 218.00 
68.00 . 68.00 


23.06 29.00 
35.00 36.00 


218.00 218.00 
28.00 28.00 
152.00 192.00 


ALBUQUERQUE, NM. 
ALLENTOWN, PA. 
AMARILLO, TEX. 
ANCRORAGE, ALASZ 
ATLANTA, GA. 
AUGUSTA, GA. 
AUSTIN, TEX. 
BAKERSFIELD, CAL. 


wr RP Owe 


106.00 
98.00 
188.00 


162.00 
144.00 
162.00 


21.00 


32.00 39.cO 
46.00 46.00 


| 
| 
| 


106.00 
$8.00 
182.00 


264.00 
BALTIMORE ,MD. 21.60 


BANGOR, ME. 


ow 
Oo 
u 


BATON ROUGE, LA. 
BEAUMONT, TEX. 
BILLINGS, MONT. 


178.60 178.00 


124.00 212.06 
138.90 212.00 


42.06 42.00 
118.00 * 118.00 
176.00 


250.00 
250.00 


86.00 

34.00 
206.00 
* 92.00 


| 14.0c0 
28.00 


203.60 
126.00 
94.00 
70.00 
82.00 
104.00 


94.00 
102.00 


£6.09 
68.00 
1$3.00 
90.00 


BINGHAMTON, N.Y. 
BIRHINGEAM, ALA. 
BISMARK, X.D. 
BOISE, IDAHO 


w 


DeReEH OW HYP POW RP Oe eH eh 


171.00 
185.00 


86.00 
34.00 
206.00 
52.00 


14.00 
238.00 


66.00 
126.00 
94,00 
~ 70.00 
82,00 
104.00 


80.00 
$0.00 


86.00 
68.00 
198.60 
$9.00 


BRISTOL, VA. 


rere reee Sere 


CALGARY, ALTA. 


CEDAR RAPIDS, IA. 
CHARLESTON, S.C. 
CHARLESTON, W.VA. 
CHARLOTTE, N.C. 
CHATTANOOGA, TENN. 
CHICAGO, ILL. 


pees Befee re 
wy 5 


» 


ue Bis 
hore rr ee Be 


CINCINNATI, OHIO 
CLEVELAND, OKIO 
COLORADO SPRINGS, COLO. 
COLUMBIA, S.C. 
CCLUMBUS, GA. 116.00 326.00 
COLUMBUS, O820 74.90 ieL0 


CORDOVA, ALASK oe : v 40.06 49.00 
CORPUS CERISTI, T=X. . ¥ 196.09 196.00 . 


trrdrrreet 


C 
—————$——$ 


PPR PEP EP HP OW Pr PrP Pa Peo 


! 
BRIDGEPORT, COXN. 
BROWNSVILLE, TEX. 
BUFFALO, N.Y. 
BURLINGTON, YT. 

| 

| 


rrrereee 
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SPECIFIED PASSENGER FARE TABLES 


’ Attachment D to Reso. Area North American Curr¢ncy 
' yT12(40) JT123(34)015 North Atlantic Proportional Fares U.S. (Dollars 


GO PASSENGER AFFINITY GROUP 
AND INCENTIVE GROUP FARES 


ECONOMY 

RT 
174.00 
DAYION, OUIO : 82.00 
DAYTONA BEACH, FLA. 122.00 
DENVER, COLO. 198.60 
DzS MOINES, IA. 136.00 


DETROIT, MICH. 56.00 
76.00 


174.00 

€2.00 
122.00 
158.00 
126.00 


76.00 
76.00 


EARLTON, ONT. 66.60 66.60 
EDMONTON, ALTA 66.00 203.60 
ELMIRA, N.Y~ : 50.09 : 50.00 
EL PASO, TEX. 226.00 226.00 
ERIE, PA. 68.00 3.00 


EUGENE, ORE. i 160.00 282.00 
160.00 284.00 


EVANSVILLE, IND. 106.00 106.00 
. FAIRBANKS, ALASK 70.60 70.00 
FARGO, N.D- 156.00 156.09 
FLINT, MICE. 82.00 82.00 
FT. LAUDERDALE, FLA. 144.09 144.00 
FT. MEYERS, FLA. 142.00 142.00 
FT. NELSON, B.C. } 88.80 88.80 
FT. ST. JOHN, B.C. "$7.40 57.40 
FORT SMITH, ARK. 152.00 152.00 
¥T. WAYNE,IND. 88.00 88.00 
FT, WILLIAM, ONT. 101.80 
FY. WORTH, TEX. 
FREDERICTON, N.B- : : 62.20 


FRESNO, CAL. ; 284.00 
g 266.00 
168.00 : Y 284.00 


GLENS FALLS, N.Y. 22.00 22.00 
36.00 36.00 


GRAND FORKS, N.D. 160.00 : 160.00 
GRAND JUNCTION, CCLO. 218.00 218.00 
GRAND RAPIDS, MICH. 90.00 } 90.00 


GT. FALLS, MON. 102.00 226.00 
116.00 226.00 


GREENSBORO, N.C. : 72.00 72.00 
GREENVILLE, S.C. 90.00 90,00 
GUADALAJARA 

BAMILTON, ONT. 

HARRISBURG, PA. 36.00 


EARTFORD, CONN. : 22.00 
28.00 


ipiisP {53157 15! 


J 
re beg 


Ls! 
“ 


PRrEE Pee 


sis 
xr 


Seprrrrrree 


HILO, H.I. 


HONOLULU, H.I. : rr SK 


HOUSTON, TEX. Pate . | 278.00 
HUNTSVILLE, ALA. 114.90 


IT12/125 
RESO.01S 


Page 22 


Attachnent D to Reso. Area North American Currency a 
| JT12(40) JT223(34)015 | * North Atiaatic | Proportional Fares U.S. Dollars ; 
: ROP Eat FOR TRAVEL TOGETHER INDIVIDVaL TRAVEL 
BETWEEN ae x vores | 2CONoMY 
INDIANAPOLIS, IND. 96.00 96.00 
ITHACA, N.Y. 50.00 3 50.00 
JACKSON, KISS. ; 142.00 142.00 
JACKSONVILLE, FLA. 116.00 116.¢0 
JAMESTOWN, N.Y. 62.00 62.00 
JAMESTOWN, N.D. 266.00 166.00 
JUNEAU, ALASXA : 
KANSAS CITY, MO. 
KETCHIKAN, ALASK 
YNOXVILLE, TENN. xy 94.00 
LAKE PLACID, N.Y. 
LANSING, MICA. - 6.00 $6.06 
LAREDO, TEX. 236.00 236.00 
LAS VEGAS, NEV. N 176.C0 ye 255.60 
155.00 255.00 
176.60 XK 258.09 
LETEBRIDGE, ALTA. $0.29 | 203.60 
LEXINGTON, KY. Y 90.00 $9.00 
LINCOLN, NEB. 154.60 154.00 
LITTLE ROCK, ARK. 142.00 142.09 
LONDON, ONT. 55.20 
LONG BEACH, CAL. , 156.00 


LZ 

4 
Bees 

ti 


rorree re rt ruses 


ork 
rete 


LOS ANGELES, CAL. 
—_—_—_ 


u 
wt 
wy 
"3 


LOUISVILLE, KY. 
LUBBOCK, TEX. 
MACON, GA. 
KADISON, WIS. 
MANCHESTER, N.H. 


MASSENA, N.Y. 
MEDFORD, ORE. : 174.00 
MELBOURNE, FLA. 134.00 
MEMPHIS, TENN. 130.00 
MERCED, CAL. 162.00 

144.00 : 

162.00 : 284.00 
MERIDA, KEX. 200.00 240.00 
MERIDIAN, MISS. 136.00 136.00 
MEXICO CITY, MEX. 222.00 270.00 
MIAMI, Fis. $3.00 144.00 
MIDLAND, TEX. 230.00 230.00 
MILWAUKEE, WIS. 104.0 104.00 
NINNEAPOLIS, MINX. 105.00 =. 136.00 

: 129.00 136.00 

MOBILE, ALA. 140.00 | 240.00 


wo 
reee 
reee S ose 


eer ek 


eer & 
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SPECIFIED PASSENGER FaRES TAL: 


Attachment D to Reso. area merican 
3T12(40) JT123(34)015 North Atiantic mal Fares 


JO PASSENGER AFFINITY GROUP ae 
AND INCENTIVE GROUP FARES FOR TRAVEL TOGETESR 


BETWEEN 


MODESTO, CAL. 


158.60 
118.60 
49.20 
152.00 
153.00 
140.00 
153.00 
220.00 
124.00 
32.CO 
33.00 
95.00 
105.09 


19.00 
26.00 


30.06 
152.60 
54.00 
53.50 
54.00 
66.60 


MOLINE, ILL. 
MONCTON, N.B. 
MONROE, LA. 
MONTEREY, CAL. 


MONTERREY, MEX. 
MONTGOMERY, ALA. 
MONTPELIER, VT. 


HUSXEGON, MICH. 
NASEVILLE, TENN. 
NEW BEDFORD, MASS. 


NEW HAVEN, CONN. 
NEW ORLEANS, LA. 
NEWPORT NEWS, VA. 
NORANDA, QUE. 
NORFOLK, VA. 
NORTH BAY, ONT. 
OAKLAND, CAL. 
OGDENBURG, N.Y. 
OKLAHOMA CITY, OKLA. 
OMAHA, NEB. 
ORLANDO, FLA. 
OTTAWA, ONT. 
PANAMA CITY, FLA. 
PENDLETON, ORE. 


4 
5 
6 
1 
1 
1 
4 
5 
6 
1 
1 
3 
6 
1 
2 
3 
6 
1 
1 
1 
1 
1 
1 
2 


168.00 
148.00 
134.00 

20.40 
132.00 


147.00 
162.00 


136.00 
114.00 
13.00 


190.00 
172.00 
190.00 


58.00 


14.00 
28.00 


23.00 
30.00 


120.00 
130.09 


68.60 
73.60 


17,00 
24.00 


27.80 


PENSACOLA, FLA. 
PEORIA, ILL. 
PHILADELPHIA, PA. 
PHOENIX, ARIZ. 


PITTSBURGH, PA. 
PLATTSBURGH, N.Y¥~ 
PORTLAND, ME. 
PORTLAND, ORE. 


PRINCE GEORGE, B.C. 
PRINCE RUPERT, B.C. 
PROVIDENCE, R.I. 


KP OW PK RP OW OW OW PY OMA YP hr OW rr Pe Pe 


QUEBEC CITY, QUE. 


ECONOMY 
AT 
234.00 
266.00 
284.00 
106.00 
49.20 
152.00 
234.00 
206.00 
234.00 
227.00 
124.00 
$1.66 
33.00 
96.09 
106.00 


19.00 
26.00 


30.00 
152.09 
54.00 
53.80 
54.00 
66.60 


168.00 
148.00 
134.00 

20.40 
132.00 


136.00 
114.00 
13.00 


250.00 
250.00 


. 250.00 


58.00 


14.00 
28.00 


23.00 
30.00 


252.00 
266.00 


68.60 
79.60 


17.00 
24.00 


~ 27.80 


USS 


|L 


3T12/223 


ROSC.0i5 


Faye 25 


——_—— 
Attachment D to Reso. 
3T12(40) JT123(34)015 

40 PASSENGER A 
AND_INCENTIVE 


| BETWEEN 


RALEIGH, N.C. 
REGINA, SASK. 
RENO, NEV. 


RICEMOND, VA. 
| ROCHESTER, MINN. 
| ROCHESTER, N.Y. 
| RUTLAND, VT. 


SACRAMENTO, CAL. 


SAGINAW, MICH. 
SAGUENAY, QUE. 
SAINT JOZN, N.B. 
St. JOSNS, NFLD. 
T. LOUIS, MO. 
ST. PAUL, MINN. 


SALT LAKE CITY, UT 


SAN ANGELO, TEX. 
SAN ANTONIO, TEX. 
SAN DIEGO, CAL. 


SAN FRANCISCO, CAL. 
SANTA BARBARA, CAL. 


SARANAC LAKE, H.Y- 
SARASOTA, FLA. 
SASKATOON, SAS. 


SAULT STE.MARIF, ONT. 


SAVANNAH, CA. 
SEATTLE, WASH. 


SEVEN ISLANDS, QUE 
SUREVEPORT. LA. 
SOUTH BEND, IND. 
SPOKANE, WAS3. 


SPRINGFIELD, MASS. 
STEPHENVILLE, NF. 


wR EP hr Oh OW Yr RR Ouse hh 


3 
6 
3 
6 
1 
1 
4 
5 
6 
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SPECIFIED PASSENGIR FAASS TACLZS 


Area 


Xorth American 


torth Atlantic 


FCR TRA 


Proportional Fares 


VEU TOGETHER 


20.00 
34.60 


53.C0 
24.20 
120.00 


154.09 
154.00 


205.09 
219.00 


225.00 
194.09 


160.00 
142.00 
160.00 


106.00 


105.00 
115.60 


64.£0 
162.00 
94.00 


110.00 | 
124.00 


35.20 


—Teccxouy 


Wy ECONOMY 


YUL/S 
YUL/R 


=MS? 


PDX 
PDX 


SEA 


ove 


SE¥a 

DAL. 
L 

x 
LAX 
LAX 

wLAX, 
LAX 


RT 


120.05 


276.CO 
234.00 


234.00 
234.00 


228.00 
191.00 


284.00 
266.00 
284.00 


284.00 
256.00 
234.09 


138.00 
188.89 

73.60 
106.00 


252.00 
266.00 


64.80 
162.00 
94.00 


252.00 
262.00 


35.20 


Currency 
U.S. Dollars 


CONSTR. | NOTES j 


ee 


: . 3712/2123 
~ |” RESO.O25 


SPECIFIED PASSENGER FARES TASLES =| Page 31 


Attachment D to Reso, : Currency 
JT12(40) JT123(34)015 -S.! Doll 


40 PASSENGER AFFINITY GROU 5 t WW 
AND INCENTIVE GROUP FARES FOR TRAVEL TOGETHER "FOR INDIVIDUAL TRAVEL : 


AND ECONCHY s : | ECONOMY 
BETWEEN AREA ADD 70H er CoNsTR. | NOTES jj “Ro 


STOCKTON, CAL. NYC . SFO 5 284.00 
Nyc SFO 266.00 
yxyc SFO 284.00 


85.20 
53.80 
42.00 


B. 


SUDBURY, CNT. 
SYDNEY, N.S. 
SYRACUSE, N.Y. 
TACOMA, WASH. 
TALLARASSEE, FLA. 
TAMPA, FLA. 
TERRACE, B.C. 
THREE RIVERS, 
TIMMINS, ONT. 
TOLEDO, OHIO 
TORONTO, CNT. 
TUCSON, ARIZ. 


Pre OO 
om or 


+B = 


126.00 126.00 
134.00 134.06 | 
79.60 79.60 
20.40 20.40 
100.69 : 160.60 

$0.00 
46.40 


243.00 
S$ 243,00 
200.00 LAX 2438.00 


158.60 - 156.00 
44.00 44.00 
48.20 

244.20 

244.20 


284.00 
266.00 
284.00 


25.00 

58.00 
133.20 : 133.20 
138.00 |" 138.00 


TULSA, OKLA. 
UTICA, N.Y. 
VAL D’OR, QUE. 
VANCOUVER, B.C. 
VICTORIA, B.C. 
VISALIA, CAL. 


+ 
eee {Skt 200 2d 2 od i At oH 


WASEINGTON, D.C. 
WATERTOWN, N.Y. 
WATSON LAKE. YUK. 
WEST PALM BEACH, FLA. 
WHITEHORSE, YUK. 
WHITE PLAINS, N.Y. 
WICHITA, KAN. 
WICHITA FALLS, TEX. 


WILMINGTON, DEL. 
WINDSOR, ONT. 


30.00 30.00 
162.00 162.00 
180.00 180.00 


32.00 ; 32.06 


70.00 90.00 
76.00 76.00 


45.00 127.80 


17.00 ; 17.00 
24.00 24.00 


135.00 
149.00 


WINNIPEG, MAN. 
WORCESTER, MASS. 


1 
i 
1 
“2 
2 
2 
1 
4 
5 
6 
2 
1 
2 
1 
1 
4 
5 
6 
1 
1 
1 
1 
1 
1 
1 
1 
1 
3 
6 
1 
3 
6 
3 
6 


YAKIMA, WASH, 


YAKUTAT, ALASKA 
YARMOUTH, N.S. 54.80 
YOUNGSTOWN, OBI0 60.00 
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SPECIFIED PASSENGER FARE TABLES 


80/100 AFFINITY GROUP AND RESOLUTION 076M 


Areca North Anerican Currency 
North Atlantic Proportional Fares U.S.Dollars 


FOR TRAVEL TOGETHER 


BETWEEN Y CONSTR. | NOTES 
ABILENE, TEX. 
AXPON, OHTO 
ALBANY, N.Y. 


28.00 218.09 
63.00 68.00 


29.00 22.00 
36.00 36.00 


218.00 212.00 
28.00 25.00 
192.60 192.09 


ALBUQUERQUE, N-M. 
ALLENTOWN, PA. 
AMARILLO, TEX. 


PAG REE ETAT} | 


ATLANTA, GA. 
UGUSTA, GA. 
AUSTIN, TEX. 
BAKERSFIELD, CAL. 


106.00 JA 106.090 
98.00 95.00 
188.00 18$.09 


162.06 ‘ £8-4.00 
162.96 R 279.60 
162.00 284.00 
21.00 3 21.950 
39.00 5 39.00 
46.00 | 46.00 
154.00 _ 154.00 
178.09 : 173.09 


121.06 Y 212.00 
138.09 ed ' 212.00 


37.00 r 40.00 
42.00 ; 42.00 


118.00 118.60 
176.09 176.00 


168.00 250.00 
185.90 E. 250.00 


86.00 . 86.00 
30.00 30.00 
206.00 206.00 


39.00 52.00 
52.00 ¢ 52.00 


11.00 11.00 
28.00 28.00 


66.00 203.60 
126.00 ; 126.00 
94.00 94.00 
70.00 20.00 
82.00 82.05 
104.00 ‘ 104.00 


$0.00 : 91.00 
80.00 102.00 


6,00 .86.00 


41.00 8.00 
53.00 68.00 


193.99 198.00 
90.00 90.09 
416.00 116.00 
74.00 74.00 
£5.00 40.00 
196.00 196.00 


BALTIMORE, ¥D. 
BANGOR, KE. 


BATON ROUGE, LA. 
BEAUMONT, TEX. 
BILLINGS, MONT. 


BINGRAMTON, N.Y. 


BIRMINGHAM, ALA. 
BISMARK, N.D. 
BOISE, IDAHO 


BRISTOL, VA. 
BRIDGEPORT, COXX. 
“BROWNSVILLE, TEX. 
BUFFALO, N.Y. 


BURLINGTON, VT. 


CALGARY, ALTA. 
CEDAR RAPIDS, IOWA 
CHARLESTON,S.C. 
CHARLESTON, W.VA. 
| CHARLOTTE, ¥.C. 
CHATTANOOGA , TENN. 
CHICAGO, ILL. 


CINCINNATI ,OS3O 
CLEVELAND,OHIO ~~ 


COLORADO SPRINGS, COLA. 
COLUMBIA, S.C. 
COLUMBUS , GA. 

UKBUS , OHIO 
CORDOVA , ALASK 


| CORPUS CERISTI , TEX. 


2 
1 
1 
4 
5 
6 
1 
- 
. 
1 
1 
3 
6 
3 
6 
2 
1 
3 
6 
i 
1 
1 
3 
6 
3 
6 
1 
i 
1 
2 
1 
1 
3 
6 
2 
3 
6 
1 
1 
i 
1 
1 
1 


Reet rrr rede ree 


pee ren BS oe 
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Attachment F to Reso. Area North anerican Currency 
J3T12(40) JT123(34)015 North Atlantic Proportional Fares U.S.Dollars 


FOR TRAVEL TOGETHER FOR INDIVIDUAL TRAVEL 


DALLAS , TEX. 174.00 174.00 
DAYTON, OHIO 82.00 82.00 
DAYTONA BEACH, FLA. 122.00 122.00 

DENVER, COLO. 198.00 198.00 
DES MOINES, IA. 136.00 126.00 


DETROIT, MICH. 39.00 ” 76,00 
56.00 76.00 


66.00 202.60 


3.00 : 59.00 
50.00 50.00 


226.00 226.00 
63.00 63.00 


160.00 D 279.00 
160.00 284.60 


106.00 ° 106.60 
70.00 L- . 70.00 
156.00 156.00 


63.60 £2.00 
80.00 $0.00 


144.00 144.00 
142.00 142.00 
88.80 mer $8.80 
57.40 i 57.40 
152.00 152.00 


EDMONTON, ALTA. 
ELMIRA, N.Y. 


EL PASO, TEX. 
ERIE, PA. 
EUGENE, ORE. 
EVANSVILLE, IND. 
|, | FAIRBANKS, ALASK 
FARGO, N.D. 
FLINT, MICH. 


\ FT. LAUDERDALE, FLA. 
FT. MEYERS, FLA. 
FT. NELSON, B.C. 
FT. ST. JOHN, B.C. 
FORT SMITH, ARK. 
FT. WAYNE, IND. 


FT. WILLIAM, ONT. 
FT.. WORTH, TEX. 
FRESNO, CAL. 


GLENS FALLS,N.Y. 


GRAND FORKS, N.D. 
GRAND JUNCTION, COLO. 
GRAND RAPIDS, MICH. 


GT FALLS, MON.. 


GREENSBORO, N.C. 
GREENVILLE, S.C+ 
GUADALAJARA 
HAMILTON, ONT. 
BARRISBURG, PA. - 
HARTFORD, CONN. 


Bi SEE vin iGU Ohm EIS FEE AeA eM in Oe Some Ts 


HILO, H.I. 
HONOLULU, H.I. 


HOUSTON, TEX. - 
HUNTSVILLE, ALA. 


$712/123 
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SPECIFIED PASSENCER FARE TABLES © 


80/100 AFFINITY GROUP AND RESOLUTION 076M 
f Attachnent F to Reso. Ar North American Curreacy 


ca 
JT12(40) JT123(34)015 North Atlantic Proportional Fares U.S.Dollars 
FOR TRAVEL TOGETHER FOR INDIVIDUAL TRAVEL 


INDIANAPOLIS, IND. 85.00 


96.00 


29.06 
50.00 


142.00 
116.00 

62.00 
166.00 


ITHACA,N.Y. 


JACKSON, HiSS. 
JACKSONVILLE, FLA. 
JAMESTOWN, N.Y. 
JAXESTOWN, N.D. 
JUNEAU, ALASSA 
KANSAS CITY, MO. 144.00 
XETCEIKAN, ALASK 

RNOXVILLE, TENN. 94.00 
LAKE PLACID, N.Y. 
LANSING, MICE. 


eH Rr eH Ow Ow 


$4.00 
84.00 


236.00 


176.09 
176.09 
176.00 


99.00 
154.00 
142.09 

40.40 


LAREDO, TEX. 
LAS VEGAS, NEV. 


3 
my 


LEXINGTON, KY. 
LINCOLN, NEB. 
LITTLE ROCK, ack. 
LONDON, CNT. 


LONG BEACH, CAL. 


ar rt rt tt rt th 


MMs 
o 
m 
is 
5 


LOS ANGELES, CAL. 


rdeerd 
iS) 
4 
tt or 


LOUISVILLE, KY. 
LUBBOCK, TEX. 
MACON, GA. 
KADISON, WIS. 
MANCAESTER,N.H. 


96.00 
192.00 
106.00 
112.00 


17.00 
24.00 
“| MASSENA,N.Y. 64.00 
MEDFORD, ORE. 

MELBOURNE, FLA. 
MEMPXIS, TENN. 
MERSID, CAL. 


qe § 


i~ 
m 
i 
») 


MERIDA, MEX. 
MERIDIAN ,MISS.. 
MEXICO CITY,MEX. 
MIAMI ,FLA. 
MIDLAND, TEX. 
¥ILKAUKEE, WIS. 


240.00 
136.00 
270.00 
144.00 
230.00 


104.00 
104.00 


136.00 
136.00 


- 140.00 


BS eee are) 
a 


MINNEAPOLIS ,HINN. 


3 
6 
1 
4 
s 
6 
1 
1 
1 
2 
7 
4 
5 
6 
4 
5 
6 
1 
1 
1 
1 
3 
6 
1 
1 
1 
1 
4 
s 
6 
1 
1 
2 
1 
1 
3 
6 
3 
6 
1 


reer Bere ee 


KOBILE, ATA. 
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Attachment F to Reso. Area . North Ancrican Currency} 
J712¢40) 31123(34) 015 North Atlantic Proportional Fares U.S.Dollars 


——— 
FOR TRAVEL TOGETHER FOR INDIVIDUAL TRAVEL 


254.00 
113.00 
152.00 
234.09 
2723.00 
158.00 ST 234.C0 
_ 220.00 227.00 
124.00 . 124.03 
31.00 | 31.00 
38.00 3 33.08 
77.09 96,00 
94.00 j $6.00 
106.00 106.06 


15,00 29.0 
251.00 : 26.06 


30.00 * 30.60 
152.00 152.00 
54.00 54.00 
54.00 54.00 


MOLINE, ILL. 
MONROE, LA. 
MONTEREY, CAL. 


o 
ra 
254 ol alll ell ody | 


et". Bes 


MONTERREY, MEX. 
MONTGOMERY, ALA. 
KONTPELIER, VT. 


ts 4 
Sot ht 
Ors 


& 
MA er-- 


MUSKEGON, MICH.. 


roe 


tas 


NASSYILLE, TENN. 
NEW BEDFORD, MASS. 


wits 
ins 
a 


NEW UAVEN, CONN. 
NEW ORLEANS, LA. 
NEVPORT KEYS, VA. 
NORFOLK, VA. 
OAKLAND, CAL. 
OGDENSSURG, N.Y. 
OXLAROMA CITY, OKLA. 
OMAHA, NEB. 
ORLANDO, FLA. 
OTTAKA, ONT. 
PANAMA CITY, FLA. 
PENDLETON, ORE. 


Pee RH OW PH OW OW OU He Od 
Satie CARES 


168.00 
148.00. 
134.00 
20.40 
132.00 


136.00 
114.00 
13.00 
250.060 
58.00 


11.00 
» 28.00 


23.09 
30.00 


249.00 
266.00 
$3.69 
73.60 
17.00 
24.00 
27.80 


PENSACOLA, FLA. 
PLORIA, ILL. 
PALLADELPZIA, PA. 
PHOENIX, ARIZ. 
PITTSEURGH, PA. 
PLATTSBURG, N.Y. 


PORTLAND, ME 


PORTLAND, ORE. 


PRINCE GEORGE, B.C. 
PRINCE RUPERT, B.C. 
PROVIDENCE, R.I. ° 


POW KP HOW OW Ob KPH HYP HY OW Pee Pe 


QUEBEC CITY, QUE. 
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RESO.015 


80/100 AFFINITY GROUP AND RESOLUTION 076M 


i Attachment F to Reso. ] Arca North American Currency 
| JT12(40) JT123(34) 015 i | North Atlantic Proportional Fares U.S.Dollars 


FOR TRAVEL TOGETHER FOR INDIVIDUAL TAAVEL 


RALEIGH, N.C. oY 79.00 
REGINA, SASK. 
RENO, NEV. 
RICEMOND, VA. 
ROCHESTER, MINN. 
ROCHESTER, N.Y. 


176.00 
52.00 
130.09 
33.00 | 
45.00 
27.06 
o2.00 
153.00 
158.00 
155.00 


RUTLAND, VT. 


SACRAHENTO, CAL. 


SAGINAW, MICH. 


ST. LOUIS, MO. 
ST. PAUL, MINN. 
SALEX, ORE. 


ba Ie tit 
% 


ree 


SALT LAXE CITY, UT. 


SAN ANGELO, TEX. 
SAS ANTONIO, TEX. 
SAN DIEGO, CAL. 


2 
2 
i 
1 
3 
6 
3 
é 
r 
5 
6 
3 
G 
1 
1 
6 
3 
6 
1 
l 
4 
5 
6 


SAN FRANCISCO, CAL. 
SANTA BARBARA, CAL. 


rib 


a 


SARXAC LAKE, N.Y. 
_SARASOTA, FLA. 135.00 
SASKATOON, SAS. 
SAVANNAE,GA. 106.¢0 
SEATTLE, WASH. 102.00 
119.00 
SHREVEPORT, LA. 162.00 
SOUTH BEND, IND. £5.00 
6 £4.00 
SPOKANE, WASH. 103.00 
120.00 


My 


tor aaa 


Hf 


4 orth! ee 


SPRINGFIELD,MASS. 
STOCKTON, CAL. 156.00 
155.00 : 279 .CO 
156.00 284.60 
SYRACUSE, N.Y. 37.00 42.C6 
c 42.00 42.00 


ret tore © 


TACOMA, WASE. 

TALLAHASSEF, FLA. 126.00 126.¢0 
TAMPA, FLA. 134.00 134.00 
TERRACE, B.C. 79.60 79.60 | 


" 
“ -@ 
hor 


nj 
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SPECIFIED PASSENGER 
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RESO.O1S 
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80/100 AFFINITY GROUP AND RESOLUTION 676M 


Attachzeat F to Reso. Area North American Currency 
JT12(40) JT123(34)025 North Atlantic Proportional Fares U.S.pollar: 
i. 


FOK TRAVEL TOGETHER FOR INDIY. 


g 


ZT. 


E 


TOLEDO, OXIO 


woh OO 


we OG oo 
wh OO 
oo OO 


TORONTO, ONT. 


TUCSON, ARIZ. 
TULSA, OSLA. 
JTICA, N.Y. 


X 


158.00 


37.00 
44.00 


9$.00 
116.60 
170.00 
170.09 
170.69 
25.00 
53.00 
133.20 
125.00 
150.50 
30.00 
162.00 
180.69 
32.09 
§5.20 
63.20 
45,00 


17.00 
24.00 
135.69 
r 149.00 


VANCOUVER, 3.C. 
+ VICTORIA, B.C. 


| VISALIA, CAL. 


v= es 


wr 


+303 


WASUINGTON, D.C. 
WATERTOWN, N.Y. 
WATSON LAKE, TUK. 
EST PALM BEACH, FLA. 
\WAITEHORSE, YUK. 
¥AITE PLAINS, N.Y. 
WICEITA, KAN. 
WXCHITA FALLS, TEX. 
WILMINGTON, DEL. 
WiNDSOR, ONT. 


uv 


iJ 
G@ Ce rs 


WINNIPEG, MAN. 
‘WORCESTER, MASS. 


YAXIMA, WASH. 


Ov OUK ADH HP HE HP PP EPP er OOP RP oe NN OW 


YAXUTAT, ALASK 
YOUNGSTOWN, OXIO 60.00 


326 


NOTE: See NOTE at end of Resoiution. 


NORTE ATLANTIC AFFINITY GROUP PARES 


(Readopting ang émending) 


ITI? (40)O76e ix DL Merck 1972 


RESOLVED, that Resolution 
amended as follows; 


Paragraphs (1) through (7) are amenced 


(1) that, subject to Resolutions Ol42, C50 ana C502 for transportas: 
between points:in the U.S.A., Canada and Mexico, on the one 
points in Treffie Conference 2 on che other (via the 
Members may establish wound or civsic trip : Por groups 
economy class passengers (hereinatter veferzved to as a ‘ivavel Grou’: 


Subject to the following conditions: 
*Minimun Grouv Size* 
that as used nerein, 4 ea 2p" shell sean: 


(4) a group o2 nos les a for travel all vec 
originating in v Mexico; av the 
fares specified ‘ 


& group of not less than i5 re 
originating in TC2, av the far 
ATTACHMENT “A". 


a group of not less than 0 persors for travel all veer 
between points in the U.S.A., Canada and Mexico on the 
one hand and points in Eurove (as defined in Resolution 
012 excluding Portugal and Spain), Benghazi end Tripoli 
on the other, at the fares specified in ATTACIOENT “BY, 
New ewe 
between points in the U.S.A... Canada and Mexico on che 
one hand and Europe (as defined in Resclucion 012 exch. 
Portugal and Spain) on the other, at the fares spveeivi 
in ATTACH-ENT "C"'.* 


@ group of not less than 80 versons, for travel alt 


& groud of not less then s ell year 
fron Germany to the U.S.A.. : 

at the fares svecified in ATTACHE! : “son 
must be a resident of Germs 

stetioned in Germany shall be deexed resident therein. * 


bene 
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“ee{Zpex #(d)* that for the purpose of 


computing the number of passe 


two half-fare passengers shall be counted as one memo 
the group*; provided thet for 


originating in Canada av the 
excluding infants 


passenger 
of the groupe * 


*Feriods 


that as used for the minimum size 
shall be:* 


*(a) Groups of 25 or 1b 
Offs 1 November 


() 


Peaks Ll April 


Groups of 40, 80 ana 100 
oft: 1 Novenber 
Shoulder: 


(eastbound) 1 April 
10 August 


(westbound) 1 April 


1 October 
Peak; 
(eastbound) 1 June 


(westbound) 1 July 


*The date of commencement of 


hall determine the respective eeasonal fare to be 


travel on 


affinity group travel 


fares in ATIACHEN: “O". 


proups thereunder 


31 March inclusive 


31 October inclusive 
31 March inclusive 


30 May inclusive end 
%1 October inciusive 


30 June inclusive end 
31 October inclusive 


9 August inclusive 


30 September jnclusive* 
the first 
applied.* 


shall determine the xesrects° ee 


*fmount* 
(4) that the minimum 
Group set out in 
(a) in respect of the groups of 25, 
ATTACHMENT "A", 
period) 


fare for each member of the applicable 
Paragraph (3) below shall be: 


Travel 
: | 


the fares set forth in 


Colum 1 (peak period) and Column 2 (basic 


#xNOTE + -Redurm~evared-we atpeune-fveu~-a~surnaveuné ~pesns-sa-Davodo 
way-bo-eompaored~duzang-Apvbhe*™ | 


(>) in respect of the groups of 15, 
ReTAcHMENT “A", Column 3 (peak 


period) 


the fares Set forth in 


period) and Column 2 (basic 


SS 
shall be counted as 4 253: 


outbound sector 
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in respect of the groups of 40, the fares set forth i 
ATTACHMENT "B™ Colum 1 (peak), Colum 2 (shoulder) 
Column 3 (basic). 


in respect of the groups of 80, the fares set forth 
ea a he 

APPACHMENT “C" Colum 1 (peak 

Colum 9 (basic)* 


in respect oF the 5. 
ATTACEMBN] "D" ™Coluan = 
Column 35 (vasic)* 


*Weekend Surcharge* 
(5) that with respect to transportation for: 
(a)  *the groups of 25 and 15,* 
we{z}ee travel across the Atlantic sectors snail not be 
commenced -between O700 hours local time on Friday 
and 0700 hours local time on Nonday during the 


following **months** *periods:* 


Eastbound - x*Fune-and—Suly** 
*1 June - 31 July inclusive 


Westbound - **Auguct-and-Sopsember** 
*] fugust  - 30 September inclusive* 


*the groups of 40, 80 end 100* 


travel across the Atlantic sectors shall not be comnenced, 
between 0700 hours local time on Friday and gies hours 
Tocal time on Monday durine the following periods 


Eastbound - 15 June to 15 July inclusive 


Westbound 15 August to 15 September inclusive* 


xo **{42)** the provision in Sub-paragraph*s* (5)(a) *end_(b)* 
above shall not apply in respect of Travel Groups 
originating in Puerto Rico for which tne Group: 
Pares are sold in Puerto Rico or for Travel Grouss 
destined to Puerto Rico; provided that this 
exception shall not apply to routings via the 
Continental United States. 


(6) that all members of the Travel Group shall travel together as a Single 
group on the same! flight(s) for the entire itinerary, as show ia the 
written application, provided that: : 


(2) when operating conditions over Which the carrier has no control 
to prevent their being so transported, some members of the grouD 
may be transported on the next preceding or succeeding flight on 


which space is available. 
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(bv) with respect to transportation within [C2, when unevailabiltty 
of space makes it impossible for passengers to travel as one 
group: i 


(4) The Travel Group may be carried, at the carrier's 
option, on the first two flights of the same 
cerriex on which space is available; 


, 

(ii) except as provided in (iii) below, when the group 
exceeds 30, the Travel Group may be carried on not 
more than the first three flights of the same 
carrier on which space is availebdle; 


(444) when the group exceeds 50, the Travel Groi 
ah 


carried on not more than the first th 
on which space is available. 


{c) except as otherwise provided in Resolution 025, this 
paragzaph shall not apply to any transportation ia oF 
between the U.S.A4., Canada or Ms 


*(a) with reference to the ex 
Sub-paragrava (2) (2) (iv) 50 Lone. oe Sectins 
authority does not permit the cexmnes 
single flight, a portion or whe stouo May ice 


=~ 


designatea flight and tse polence ca the nex 


flight.* 


(7) *(a)* that the Sravel Group is formed only from affinity groups, |dece 

' members (or employees) of the same association, corporavioz, 
company or other legal entity (nereinafter referred to as vhe 
‘Group Trevel Organization’) which shell have principal | 
purposes, aims and objectives other then travel, and sufficient 
affinity existing prior to the application for ransportapion 
to distinguish it and set it apart from the general public! and 


which has been in existence not less than 2 years prior to! the 
date of application; *provided that eny Travel Ground under; 
ATTACHMENT "D" ts formed only from etfinity groups Loceted in 
Germany;* provided *¥furtnec* that no transportation may be) offered 
to a Group Travel Orgsnization: 


*#{a}ex'*(i)* the membership of which exceeds 20,000; or 


HLS) He *(42 )* the membership of which exceeds 5% of the population of 
the political uit (i.e., country, State, province, county, 
town or village, or the equivalent or combination thereo?) 
from which the membership.is drawn, whichever is less. 


The provisions of **{a}~and-{b)** *(4) and (4i)* above, shall not 
apply te groups the entire nembership oF which is drawm fron a 
political unit having a population of 1000 persons or less, ox to 
groups drawn from a college, a university, or a business firn or 
bosiness corporation, or a department cf a governnent {excluding 
armed forces). 

| 

| 


1 


*(b) that for 
Canada - for groups oF 
Europe only persons | Who have been Sion a period or ae ae st 6 
nt of the proposed eae 
in_ good =e if =the samé organizavion whose cim, purpos 
ectives and actual activities are other then travel, are 
Dursuead in prectice and are nov merely theoretical or t Ponci ful. * 


that, notwithstanding Sub-pares gbove, mumerical 
limitation provisions applicaole pers duri a2 the summer 
Of 1069 pursuant to Resolution J! PAC Ee: ane Resolution Col 
Shall continue to be ¢ applicable through SL ae 1g7l.* 


(22) is amended to read: 


thet the Issuing Member shall file a copy of the Application wit sa che 
Compliance Director no later than *#¢e* *L ‘i days after receipt there 


(13) is amended to read: 


that only those perscens named as passengers in the applicetion may be 
included in the Travel Group actually transported; provided tnau: 


*(a)* not later than the tenth cay before the date of flight 
departure the Dravel Organizer, in writing to the Issuing 
Member, may add to the application the names or not more 
than 5 additional passengers who are gualif Pied members of 
the Group Travel Organization, and whose tickcts musi be 
tssved and paid for not leter than the tenth day prior to 
the date of flight devarture, **previded-fureker-shaue* 
“except that for groups oP 80 referred to in Sub-varogreph 
(2) (a) (Civ) comnencine, travel in a Westbound direction 
for groups oF LOO reverred to in Subd-paracravhn (2) (2 o)s 
10% of the Sosal listed in the criginal application mey de 
added; * 


not lster than the fifth day before the date of potene 
departure the Travel Organizer, in writing to the ssuing 
Menber, may replace the names of not more than 10 of the - 
passengers named in the application with an equivalent 
number of names of other qualified members of the Group 
‘Travel Orgenization, who must be ticketed not later than 
the fifth day prior to the date of flight departure; 

‘ 


4. «=Paragrapps (25), (26) and (27) to read: 
(25) ° that such fares may be used in combination only with: 
{a) the affinity group proportional feres in ATTACHMENT ** tat, 


Egituexe*e "PD", *"D" or "F"* of Resolution O15, as the cas 
may be. 
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| 
(bv) fares within the area comprised of U.S.A., Canada) and 
Mexico, subject to Paragraph (22) of Resolution Olka, 
and/or ; : | 


(c) normal 12 or J@2) Lares. 

(26) *(a)* that stopovers shall-bde permitted at the fares specified in 
ATTACINENT "A" hereto subject to the limitations shown therecn. 
Stopovers spall not be permitted at the fares specified in 
ATTACHMENIXS* "BY x"c" and "DY hereto. *Tais paragrerh shall 


be subject to Resolution O15 .* | 


“stotoy 
e points from which the 
echeaulea co depart on the date of 
where there is no schecuicd cor 
@ate of arrival, departure on “2 
of orrival shall not constitute ¢ StOCCVET s* 


(27) *(a)* that in TCl, sales of the group fares provided Yor herein 
shall be limited to the U.S.A, Cancda end Mexico for Grcup 
Travel Organizations drawing wneir afVinity within suck < 
provided that this shall not be deamed to preclude payne 
*(iacluding PIAS and Issue Wires)* in the U.S.4., Canada oF 
Mexico for Group Travel Organizacions a@rawing their affinity 
within TC2 and travelling from Ic2 to the U.S.4., Canada 2 
or Mexico and return. | 
*(b) that subject to Faragraphs (8) and (9), sales end sdvertising 
of the group fares jn ATTACHMENT D" shali te limitea to 


New fares ATTACHMENTS "c" and "D" are added and the Application Form in 
present ATTACHMENT "C” is reletvered as "mt ond the cross reference in 
Paregrayh (10) amended accordingly. | 


Tae Note at the end of the Resolution is emended to reads 


(ATTACHMENTS “A", “BY #"C™ and "D!'* publichee separately) 


NOTE: Former Paragraphs (2) and (+) are completely restated 
for clarity in Paragraphs (2) (3) und (4) below, Peak 
j peried groups of 50 are eliminated although not shown with 
middle lining. Other changes in these Paregraphs are shcwm 
as middle lined or underlined. The balance of the resolution 
shows changes in the normal manner. 


Filing Period Brfective Date 


4 - 31 Summary 1970 1 March 1970 


NORTH ATLANTIC BULK AFFINITY AND INCENTIVES GROUP PRICES - 
SPAIN/ PORTUGAL 


(Readopting and. Amending) 


ITL2 (40 )O7Em Expiry Date: 31 March 1971 


Type: & except for individual 
fares which are Type B 


RESOLVED, that Resolution JT12(36)07&m, as amended, is zeadopted end 
amended as follows: 


(1) Subparagraph (6)(a) to read: 


(a) the affinity group proportional fares tn ATIZCRENT wetQ logs 
Epixe #"P"* of Resolution 015, *mo-tho-easoenayebox* 


(2) Paragraph (13) to read: 
Return Travel 


{23) that for Incentive Groups, return travel on the flight coupoa 
covering the trans Atlantic portion shall not be commenced 
prior to the 5th day after the date of commencement of outbound 
trans Atlantic travel shown on the flighy coupon concernsa and 
**agizh** travel *on the lest continuous sector* shalt be i 
#*eonphesea** xcommenced* by midnignt or tae Akth dey efter 


the date of commencement of travel from point of origin, 


NORTE ATLANTIC INCENTIVE GROUP FARES 


(Reedopting and Amending) 


JTL2(40)0TEp Expiry Date: 31 Morch 1971 
JT123 (3+) O76p ; 
Type: A, except for 
individual fares 
which are Type 3B 


RESOLVED, that Resolutions JT12(36)076p and JT123(33)076p are reagopted 
and amended ac shown in ATTACHMENT "A", 


(ATTACHMENT "A" published separately) 


Filing Period Effective Date 


1 = 31 Janvary 1970 Se 1 March 2970 
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NORTH ATLANTIC CONTRACT BULK INCLUSIVE: TOUR RULES 


(Readopting and Amending) ~ 


JT12 (400798. - Expiry Date: 31 March 1971 


Type: A, excevt Paragraphs 
(14) and (22)! waich 
are Condition C 


RESOLVED, that Resolution JN12 (39)079s. is readopted' and amended as) follows: 


(1) Paragraph (10) to read: : ! 
Return Travel 


(10) that return travel on the fligant coupon covering the trans- 
Atlantic portion shell not be commenced prior to the Lith day 
after the date of commencement of outbound trans-Atlantic 
travel shown on the flight coupon concerned and *#oskes 
travel *on the lest continuous sector* shell be **v0z Bocas 
*commenced* by midnignt or the 2ist day efter the date or 
commencement of travel from point of origin; provided thas 
for westbound originating traffic destined to Gander, 
Newfoundland, **aki** travel “on the lest continuous : 
shall be **oonphoted** *commenced* by midnigay or the 22nd 
day after the date of commencement of travel from the poist 
of origin, 


(2) Sub-paragraph (11)(c) to read: 
(c) Advertising 


(1) “that Member(s) shali not assume on behalf of the Tour 
Operator, directly or indirectly, the cost of producing 
or placing of media advertising in connection with the 
promotion of such tours, except as provided in Paregraph 
(11) (e) above, This shall not preclude reference to tour 
prices, departure dates, or xesQnOrALWLbsnorary%* brief 
tour* description in Member(s) own media *edvertising* or 
direct mail advertising, such as advertising which 
*predominantly* promotes Member(s) **faveae** d¢stinacion 
attractions, “other fares*, schedules or aircraft equipment. 


that such media advertising by the Member(s) may not 
ineiude the name of the Tour Operator but may include 
reference to the tour(s) brond name; provided that such 
brand name is not identical to or similer to the name 
of the XATA Sales Agent cr Tour Operator sponsoring or 
producing the tour(s). ; 
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(iii) Bulletins or simple written or printed announcements 
by a Member(s) to travel ag ants shall not be consicercé 


advertising. 
(3) Following added to Sub-peragrepa (20) (>): 
revh shall not apply to/from points 


*provided thet this Sud-rerar 
served by through trans Aslentic flichts.* 


NORTH ATLANTIC GROUP INCLUSIVE TOUR FARES 


(Readopting and Ancnding) 


TT12. (140 O81 Expiry Date: 32 March 1972 
IT125 (34. )O8+a 
Type: A; except for 
indivicuel fares 
which are Type B 


RESOLVE ED, that Resolutions JT12(39)O0&4a IT and JT12563)084a II 
readopted and amended as foliows: 


(1) Sub-peragzaph (2) (2) to read: 


{e) sleeping accommodation for the total duration of the x 
or circle trip, in hotels, notels (including comercialiy 
operated immobile care pl ee or Comerore iy overatec 
pensions; *provided — —= in connec’ 
with Africen safari tours may be provieca zs Mone LOGS, 
satari vehicles and/or Sante accomodation, * 


(2) Sub-paragraph (3) (£) to read: 


(3) that, subject to Resolutions Olbe, 06 ané oe: the faves 
snell be applicable .... ccoeoeeee 


(2) stopovers at such fares may be permitted tonly* a3 foliews: 


(i) for travel between TCl and Europe; 2 stcrovers | 
*ttipeBuropo** outbound and 2 stopovers *“lneLurongt 
inbound (exclusive of point of turnaxound). 


(41) for travel between TCl and Middle East/Afri e353 2 
total of 6 stopovers (exclusive of point of % 
around); provided thet stopovers in Euroxe chet 
be limited to *Qeinbound-cnd-2-cutsoundps+ 
*2_outbound end 2 inbound, * : 

Filing Period. 
Effective Date 


1 = 31 January 1970 
*2 March 1970 


. 


*(iit) notwithstending Sub-paragrepna it), Zon tro 
between TCL on the one hand and Etaiopic | 
Rtrica cn the othor, 2 toval of 4 
naaivion vo voint of turnaround mey 
not more than 2 of these In ¢ 


aeleieper @(iv)* for travel between TCL and “1C3* 
_Aogbantotan;-Goyhon-andeNopasy ¥* a total or 
stopovers (exclusive of point of turnaround ) ; 
provided that stopovers Hn TC2e- Htousobow Shoes 
oGeIndka-Poldkotian y-hdghansovany~Coydon~asdetopak ks 
shall be limited to #iQebnvownd-and-deousvowsar** 


62 outbound and 2 inbound, * 


(3) Pavagrapa (7) to read: 


Fare Volidity 
ae 


(7) (@) 


therein +o 2 


day) .* provaces 


or any owner 
itinexary, di: ine tac date o= 
the maxim pers 
in the vour 
that wits respect 
travel for voi 
vy mi@nighs of the Zovn coy atver 
man 


of travel, Surthernore tours comaences in TOD 


(ek ytoipagryewe Hy 


&@ minimum stey in Tes Wis €ays and 
TC}. shell have a xi 2 S2) = 
that the roturn treves on 

westbound % witlentic 

prior to 

outbound ns 

concerned, No tos SB aLywerins 
Resolution, where whe actucl. 
including tne Gate of cGezorcure 
period of 29 days curation may 
brochures, 


OLEVCL SLO 


a 


fal + > Pa-n-97 a) 
ect to tne “30ISs L2g 2G 
* 

+ 


(ce) ther, subj tro fomsgoins 
expiry of the ticket shat oe 
pox of the ticket and skell be the ¢ 
dey of tour services provided xxeje alrs) 
peia for by the passenger bezore coz 


we yer 
WeetenS 


saps Ty 
Brfectivd Date 
: 


Filing Period 
1 March 1970 


L = 31 Janvary 1970 


Resol.* ior 75> — Nore 2 
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{1) Reaéopted with the following revised levels in avtachnents 


WAM 


o 

ee) 
ae 
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Ww hy Mu 
OM Ww 
Moon 
M Ph PO. 
= OD 


ft tb? 


lo WO 


Algiers 
Amsterdam 
Ankara 
Athens 
Bari 

Basel 
Belfast 
Belgrade 
Bergen 
Berlin 
Berne 
Biarritz 
Birmingham 
Blackpool 
Bonn 
Bordeaux 
Bratislava 
Bremen 
Brindisi 
Bristol 
Bruésels 
Bucharest 
Budapest 
Cagliari 
Cardizt? 
Casablanca 
Catania 
Cologne 


Between New York and 
pewween sons 


Copenhagen 
Cork 
Coventry 
Derby 
Dinard 
Dwolin 
Dubrovnik 
Dusseldort 
Edinburgn 
Floreace 
Frankfurt 
Ceneva 
Genoa. 
Gibraltar 
Glasgow 
Gothenourg 
Graz “ 
Hamburg 
Hanover 
Helsinki 
Innsbruck 
Isle of Maa 
Istanbul 
Jersey 
Kiev 
Wagenfurt 
Kristiansand 
Le Baule 
Leeds 
Leningrad 
Liege 

Linz 
Liverpool 
Ljubi jana 
London 
Lourdes 
Luxembourg 
Lyon 
Maino 
Maita 
Manchester 
Marseilles 
Milan 
Moscow 
Mulhouse 
Munich 
Naples 
Neweastl 


fh fo 


WV 
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f° 29, 
Seat Co eaters LURES 
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hb be Gad ad 
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Wade 
ITO VT 
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Between New York and 


Nice 
Nurenmburg 
Oran 
Oslo 
Palermo 
Paris 
Pisa 
Prague 
Rabat 
Reggio Calabra 
Rimini 
Rone 
Rotterdan 
Salzburg 
Shannoa 
Sofia 
wavanger 
cockhola 
Strasbourg 
Stuttgart 
Tampere 
Tangier 
Taranto 
Toulouse 
Trieste 
Tunis 
Turin 
Turku 
Venice 
* Vienna 
Warsaw 
Zagreb 
Zurich 
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New Sttachment "D" as follows: 


To New York Fron 


Berlin 
Bremen 
Cologne 
Dusseldorf 
Frankfurt 
Rarburg 
Hanover 
Munich 
Nuremourg 
Stuttgart 
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pn + ,o% #76 ~ T ents ote 3 lou vetthel 
Resolution cm m Atlentic Incentive croun 
= 


S621 


Readopted witn the following revised 


Duorovaik 
Innsbruck 
Salzburg 
Prague 


Resolivrion 0792 - Nex 


ma a Ate 
(1) Readopted with the following : sia 22s Socal 


New York - Duorovni 
Innsoruc 
Salzourg 
Prague 


va 
Ke 


Attachment "3B" revised a 


‘North American Pronort 


ties 
i 


The proportional snounts 
constructing Contract Bulk Inclusive’ 
America specified below, on the one bh 
in Resolution 012) and the specified 
and Tripoli, on the other, over the 40 


t Gs ts 


tit 


Such prices shall de over the 
construction point the Contract Bulk unit seat prices in Atvacne 
to this Resolution with the applicaole Contract Bulk Proportional fx 
shown below: 


North American Contract Sul ‘ lL mounts (1). 
(in U.S. Dollers) 


<i} 
No Stopover (2) Stozover (3) 
Area Add To Amount Constr. fount 
Baltimore 
Calgary 
Chicago 
Edmonton 
Guadalajara 
Los Angeles 


WC °°) 0022.00 5 40.00 
YUL S 96.00 
NYC R 202.00 
YUL 96.00 


PRR 


NYC 3 1€0.00 
nyc pr 2e2eC6 
NYC 23 160.C9 
nye , 240.00 
NYC © 123.06 
NYC 2s 136.00 
NYC =S2 136.00 


Mexico City 
Miami 


Minneapoiis 


OW HR OW 


Philadelpnia 
Portlance, Ore. 
Francisco 
oa 
v tle 


hg ba 
w& 


ult WJ 


2 fa Marcas’ Ree <= 2 
€6 an NOL CA rmerica. 


om Ssiscunc, 
poins. 

Tais proportionea! x y in connection 

prices shown in Attachner lumn (1); 

connection with other Coluans, apply tne foll 
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Por use in connection with Amend 
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Column 
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the following 


Entedoe 
Khartoum 
Megadism 
Mombasa 
Nairobi 
Tanga 
Zanzibar 
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Exhibit 3 to Statement and Complaint 
of Six Members of the National Air 
Carrier Association 
Docket 21770 


BEFORE THE 


Cuil Aeronautics Board 


WASHINGTON, D. C. 


IATA AGREEMENTS RELATING 
TO TRANSATLANTIC FARES 


DOCKET 20781 


BRIEF CF MEMBER CARRIERS OF THE 
NATIONAL AIR CARRIER ASSOCIATION 
TO THE CIVIL AERONAUTICS BOARD 


Flease direct communications to: 


EDWARD J. DRISCOLL, President 
National Air Carrier Association | 
1730 M Street, N. W. | 
Washingten, D. C. 20036 

| 


and 


| 
Each of the Counsel listed on the 
reverse side of this cover 
January 19, 197C 


* * 


A. The CBIT Fares Are Unreasonably Low 


_ Although the Board’s authority to fix reasonable fares docs not extend 
to foreign air transportation, its “asessment of the public interest [under Sec- 
tion 412(b)] is governed by the broad considerations sct forth in Section 102 
of the Federal Aviation Act... .” VOLUMAIR Agrcement, supra, 30C.A.B. 
at 1009. Section 102, which defines “the public interest,” includes as one of 
its elements “the promotion of adequate, economical, and efficient service by 


> 


air carriers at reasonable charges” (§102(c)). “Clearly,” as the Exazniner re- 
cognized, “the ‘just and reasonable’ criteria arc fundamental ingredients in the 


process of evaluating what is or is not adverse to the public interest.”27 (I.D. 22) 


1. The reasonableness of the CBiT fares should be 
tested _under_a_fully-allocated_cost standard. 


Although the appropriate cost standard to measure the reasonableness 


vel non of promotional fares is not a matter wholly free from doubt under 
the Board’s decisions, we submit that in the circumstances shown by this re- 
cord the CBIT fares in issuc should appropriately be tested under a fully-al- 


located cost standard, or at least a close approximation. 


(a) To begin with, application of a profit-impact test? to the CBIT 


fares in isolation, as urged by the IATA carriers,”? would be erroneous. This 


27 See also IATA Agreements re Fassenger Faces, 38 C.A.B. 1962, 1069 (1963); IATA 
Traffic Conference Resolution, 6 C.A.B. 629, 646 (1945). 


28 “Under the profit-impact test, a fare not reasonably related to the fully allocated cost 
may nevertheless be found reasonable if t improves the net profits of the carrier. To satisfy 
this test, a fare must gencrate sufficient traffic to offset the loss of revenue from self-diversion 
pus the added cest of carrying the traftic.” Standby Youth Fares — “Young Adult” Fares, 
Order 69-8-140, served Augusi 27, 1969, at 20. 


29 Tr. 239-40, 588; see TW-64, p. 2. 


much, the Examiner recognized (I.D. 33-34), is clear from the Board’s recent 


decision in Standby Youth Fares — “Young Adult” Fares, Order 69-8-140, 
served August 27, 1969. There, the Board held that, notwithstanding that a 
carrier’s schedules and equipment acquisitions may have been unaffected by | 
the particular discount fare in issuc, it was improper to utilize a profit-impact 


test (pp. 21-22): > | 


“In light of the examiner’s findings that the carriers probably 
add schedules and equipment as a consequence of transport- 
ing all discount traffic, the consequence of treating each 
particular fare in a vacuum... - would mean that regular 
fare traffic would be required to bear all of the direct and 
indirect fixed costs occasioned by the operation of addi- 
tional capacity to serve the discount traffic. *** [T]he re- 
cord developed thus far convinces us thar the economic 
impact of youth fares must necessarily be considered in 
the light of other promotional fare traffic.” 


The instant case presents an a fortiori situation. In the Youth Fare case, 
the percentages of discount traffic for the trunkline carriers ranged from 25 
to 42 per cent. (Initial Decision, p . 11.) By comparison, the present record 
shows that 48 per cent of TWA’s 1968 transatlantic passengers, and 41 per 
cent of Pan American’s, utilized discount fares. With the CBIT fares in effect, 
the 1970 percentages will be far higher — an anticipated 53.4 per cent for| 
TWA and 46.4 per cent for Pan American. 30 (J.D. 34; sce NACA- R-19.) pit 
is clear,” as the Examiner found, “that pror motional fare traffic as a whole af- 
fects the number of aircraft acquired and the volume of service provided.” 


(1.D. 34.) | 


| 
Although the Examiner thus recognized that the Youth Fare decision ‘pre- 
| 
cludes application of a profit-impact test to the CBIT fares treated “in a vacuum,” 


he selected as an alternative a standard which is almost equally objectionable. 


30 Even if the CBIT fares are not in effect, the 1970 percentages may be CESSES to 
rise to 51.5 per ceat for TWA and 44.1 per cent for Pan American. 
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(I.D. 34-35.) Under the test employed by the Examiner, only the capacity 
actually utilized by the! CBIT traffic (i¢., only the seat in which the CBIT 
passenger is sitting) is charged to him, along with added load-related costs. 

It is evident that use of this test — for which not a single precedent is cited 
— is improper for essentially the same reasons as preclude the use of a profit- 


impact standard. 


The additional quantum of service which the IATA carriers provide solely 


because of their discount passengers almost certainly results in an additional 
quantum of empty seats. Since the carriers must provide an increased volume 
of service by reason of the discount passengers, the empty seats on such added 
service arc properly attributable to the discount traffic. Yet, the Examiner’s. 
method would not charge any of this empty-seat cost to discount, passengers. 


Rather, it would be borne exclusively by normal fare passengers.?! 


The only 
difference from the situation in the Youth Fare case, where a profit-impact 

test was used, is that here the normal-fare passenger would bear: only the cost _ 
of empty seats occasioned by the discount traffic instead of all of the capacity 
costs. In hoth cases, however, normal-fare passengers are unfairly burdened 


with capacity costs occasioned by discount traffic. 


Furthermore, the Examiner has entirely disregarded the Board’s direction 
in its Youth Fare opinion that the economic impact of one promotional fare 
“must necessarily be considered in the light of other promotional fare traffic.” 
Here, the Examiner, gave no consideration to the financial impact of other 
discount fares upon the IATA carriers. Instead, recognizing that use of the 
profit-impact test was proscribed, he simply utilized a novel and, we believe, 
impermissible variation upon it. 

(b) The application of a fully-allocated cost standard (or one ap- 
proximating fully-allocated cost) is strongly indicated where, as here, a low 
promotiona! fare will result in a very high degree of diversion — both diver- 
sion from other carriers and self diversion. Examiner Johnson so found in 
the analogous Group Inclusive Tour Basing Fares to Hawaii investigation.>2 


He concluded that GIT fares which are uncconomic from an industry-wide 


31 There is certainly nothing in this record to indicate that notwithstanding the increased 
volume of service there are fewer empty seats on an absolute basis than there would have 
been absent the discount traffic (and the increased service). 
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standpoint because they result in undue diversion from existing fares and serv- 
ices, including the services of supplemental carricrs, should not be tested under 
a ee ict standard but rather under a test approximating fully- -allocated 


costs.33 | 


The eae applied by Examiner Johnson in the Hawaii case is certainly 
applicable here2*  CBIT traffic will consist largely of diverted traffic, as 
shown by TWA’s forecast that only 10.1 per cent of CBIT passengers will be 
newly-generated, with the remainder being self-diverted or diverted from other 
carriers. (NACA-R-20; TW-62; Tr. 384-85.) NACA’s. forecast that 23 per 
cent will be newly-generated is based upon a Pan American estimate and is 
probably over-generous. (NACA-219; Tr. 478-79.) Furthermore, the CIT 
fares, as we show at length below, will result in massive diversion from the 
supplementals’ charter traffic (pp. 25-33, infra). Here, as in the Hawaii case, 
“CiJn view of the limited authority held by the supplemental carriers,” their 
services in a vital market “should be protected from below cost fares of their 


scheduled competitors.” (Initial Decision, supra, p. 21.) 


(c) In addition, a fully-allocated cost standard is appropriate be- 


cause this record fails to sustain the contention of the IATA carriers that 
CBIT passengers wili simply occupy otherwise unused seats during Raion 
periods. The evidence of record, contrary to the Examiner (I.D. 40-41), 


shows that the carriers will increase service by reason of CBIT traffic alone. 


To start with, the IATA carriers appear to have greatly underestimated 
the volume of CBIT traffic. If NACA’s estimate is correct, CBIT passengers 
will account for as much as 15.5 per cent of IATA scheduled traffic, rather 
than the 7.3 or 9.7 per cent forecast by Pan American and TWA, respectively. 
(IL.D., App. D; NACA-A, p. 95 NACA-R-11, 12.) But even if their forecasts 
are accurate, we believe that added service would still be required in view of 


32 Initial Decision of Examiner Robert M. Johnson, Docket 20580, served June 30, 
1969. ml 


33 Jhid., pp. 18-21; sce pp. 21-29. Contrary to Examiner Present (#.D. 38-39), the 
Initial Decision in the Hawaii case utilized a fully- -allocated cost standard in every respect, 
except that an 8 per cent rate of return was employed. 


34 One of the subissues in this proceeding is whether “fares that do not cover fully al- 
located costs [should] be permitted if they have a detrimental effect on the air carricrs 
in the market.” BOE Issue 5, see Report of Prehearing Conference, p. 4. Examiner John- 
son answered the identical question in the negative in the Hawaii case. See EE. Deci- 
sion, p. 19. 


the following factors: 


First, the CBIT fares are available on cvery transatlantic flight, in peak 
hours and directions and on every peak date. The extent of the discount 
varics according to the fare season, but even during the peak season the dis- 
count off the normal economy fare is a whopping 57 per cent.°5 And Pan 
American’s suggestion (see Tr. 120-22), seemingly concurred in by the Exam- 
iner (I.D. 36), that it can by persuasion induce tour operators to accept less 
desirable dates, flights or itinerarics is less than credible — as TWA’s witness 


indicated (Tr. 346}. Indeed, Pan American ultimately conceded that “we are 


in the business of being a common carrier, und we must accept the reserva- 


tions demand that is tendered to us.” (Tr. 142.) 


Second, reservations under the CBIT fares would normally be made far 
in advance. (Tr. 40, 121.) An in peak periods, group sizes will often far ex- 
ceed 40, with groups as large as 100 being “not . . . unusual at. all.” (Tr. 33; 
see Tr. 21.) 


Third, load factors during peak periods frequently exceed 8C per cent, 
and sometimes 90 per cent. This was the case in 1968. (NACA-R-9.) And 
for 1970, TWA, for example, forecasts New York-Rome load factors of 99 per 
cent eastbound and 97 per cent westbound during April; 90 per cent east- 
bound in July; and 92 per cent westbound in September. (TW-60 (Ist rev.), 
pp. 30-31.) Obviously, a large percentage of fiights during such periods will 


be completely sold out. (See Tr. 316-17.) 


Fourth, the IATA carriers’ own forecasts make clear that CBIT fares will 
aggravate, rather than reduce, traffic imbalance. (NACA-R-26, 27). Pan Ameri- 
can, for example, estimates that well over 60 per cent of its CBIT passengers 
will travel in the July-September quarter, as compared to about 40 per cent 
for al! economy passengers (without CBIT).%® (L.D., App. H; NACA-R-26.) 
And TWA stated that most CBIT passengers would travel on weckends, thereby 


35 NYC-LON economy fare — $510; CBIT fare — $220. 


36 35 view of Pan Amcrican’s own estimate, the Examiner’s suggestion (1.D. 36) that “the 
CBIT fares might lead to’ more economic and efficient operations by shifting traffic from 
peak to Iess heavily trafficked periods and flights” is without foundation. (See 1.D. 36-37, 
40.) 
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worsening the peaking effect of the extension of 14-21 day excursion fares ito 
weekends. (Tr. 366-67). 


| | 
In these circumstances, Pan American’s Mr. Eaton conceded that a aby 
stantial! number of higher fare passengers would be displaced by CBIT das- 
sengers. (Tr. 137; see I.D. 40.) And given the competitive pressures involved 
in scheduling for tie transatlantic market — as graphically described by a TWA 
witness (sec Tr. 313-17) -- the only common- sense conclusion, we think, is 
that the carriers would almost certainly add schedules in peak periods, rather 
than risk the loss through displacement of substantial numbers of normal leco- 


| 
nomy fare passen gers.>” 


Accordingly, the CBIT fares should be appropriaicly measured under) a 


fuliy-allocated cost standard, or at least one which assigns full capacity costs 
to the fares. | 


37 tt js essential to the integrity of the Board’s processes in cases of this kind that it 
look to the facts of record and not permit the proponent carriers to determine the Board’s 
costing technique merely by their ’say-so that they will not provide added service by ; 
reason of the promotional fare at issue. (See testimony of Mr. Colker, Tr. 508-09.) Partic- 
ularly is this true in the case of the CRIT fare, which was admittedly conceived on a long- 
term basis, and which is expected by TWA to provide almost 10 per cent of the catriet’s 
scheduled transatlantic traffic in its first year. (Tr. 233; NACA-R-11.) 


_ 38 ‘these estimates would appear to be too low if U.S. domestic carriers are utilized 
for domestic legs. (See Tr. 526-27.) 
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BEFORE THE 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. ©. 20428 


Agreement adopted by Joint : 

Conference of the International Docket No. 21770 
Air Yransport Association (IATA) : 
relating to transatlantic fares. 


STATEMENT OF PAN AMERICAN WORLD AIRWAYS, INC. 
IN SUPPORT OF AGREEMENT CAB 21537 . 

By Order 70-1-84, January 16, 1970, the Board 
nas specified a period of ten days for the submission of 
statements in support of or in opposition to the IATA 
agreement embodied in the above-entitled docket, That 
agreement, which includes the resclutions adopted av 
meetings held in Ca~acas, Venezuela in November and Decem- 
per 1969, would close trensatlantic fares as of March 1, 
1970, for the duration of the current fare period, i.e., 
through March 31, 1971. Thus, the agreement involves a 


thirteen month period and is designed to end the present 


“open rate” situation which has now existed for several 


months. 
Pan American World Airways, Inc.. (Pen American) 
hereby submits this statement in response to the Board's 


order. It is Pan American's position thet the Caracas 
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agreement should be approved by the Board without condi- 
tion. Our reasons in suppert of this position are out- 
lined below. 

at 


THE BOARD BAS ALREADY CONSIDERED AND 
ENT 


At the outset it should be noted thet large | 


portions of the Caracas agreement consist of a readoption 
o: resolutions agreed upon at the preceding Dallas Traffic 
Conference and which have already been approved by the 
Board. Thus, such matters as the group inclusive tour 
fare, the individual Gncansiave tour fare, the affinity 
fares for groups of 25 and 40, and the incentive group 


fares, are essentially the same fares that have already | 


been approved by the Board through the period in question 


here, i.e., March 31, 1971 (Orders 69-4-138, April 30, 
1969; Order 69-7-81, July 16, 1969). Further, the elimi- 
nation of the round trip discount on normal fares and the 
contract bulk inclusive tour fares are under investigation 
in Docket 20781, in which briefs to the Board have been 
filed end the case is now awaiting oral argument. Since 
these items have received extensive consideration in | 


Docket 20731 we will not deal with them here.* 


— 


* The elimination of the round trip discount on normal 
fares has deen approveé through March 31, 1970 (Order 69- 
4-138) while the CBIT fares have beer approved through | 
September 30, 1970 (Order 69-11-122, November 26, 1970) |. 
Thus, with respect to these latter fares, the Caracas 
agreement encompasses only a short six month period for 
which Board approval has not already been obtained. 


adoptec but with two changes: the ticket validity has been 


extended to a maximum svay of 28 days ’‘ané the previous 
unlimited stopovers heve been restricted to two jn each 
direction, exclusive ef the point of turnaround.** In 


addition, the agreement encompasses new lower excursion 


The primary modifications in the Caracas agree- 
ment, 2as contrasted with the prior Dallas agreement, are 
tn the excursion and affinity group feres. As to the ex~ 
cursion fares, the existing 14-22 dav fares have been re- 
fares with a 29-45 day validity. With regard to the affi- 
nity group fares, in addition to those that were in the 
Dallas agreement, the Caracas agreement would also involve 
new, lower fares for larger groups. These would be pri- 
marily the new group of 80 affinity fares and would also 
include a special group of 100 westbound fare from Germany 
to the U.S. 

II. 
THE AVOIDANCE OF AN “OPEN RATE” IMPASSE ACROSS 
THE ATLANTIC IN THE COMING CRITICAL MONTHS IS 


A PUBLIC INTEREST CONSIDERATION OF THE HIGHEST 
PRIORITY 


a a 
The 747 era in transatlantic service has now 

arrived, The Caracas agreement is designed to provide 

some degree of stability and certainty with regard to the 


transatlantic fare structure in these coming critical 


ret oie Cerne 
#* Some modificaticn has been made in the peak periods for 
these fares. Also, the individuai inclusive vour feres would 
be subject to the same stopover restrictions as the excursion 
fares and, in addition, would.expixve cn October 31, 1970. 


months 2s more and more 747 service is introduced across 


the Atlantic. With rapidly spiraling unit costs and the 


introduction of a new airplane, this stability is despe- 


rately needed by the transatlantic carriers, Stated 
another way, the last thing the carriers need in the com- 
ing months is the uncertainty and economic confusion 
stemming from an "open rate" impasse. If any doubt on the 
‘point ever existed previously, we now know that an "open 


rate" situation on the Atlantic is no mere academic tareat. 
With the present financial condition of the carriers | 
(which in the case of Pan American is described in nore 
detail below) such an “open rate" could be disastrous. | 
Very simply, a price war could cnly result in a reduction 
of revermes for the transatlantic carriers which they | 
clearly cannot withstand. | 
With the extremely eritical prospects Aneta 
the transatlantic carriers in the coming months, we believe 
that the ending of the present "open rate" by approval of 
the Caracas agreement must be a matter of paramount impor- 
tance in the Board's decision. It certainly far outweighs 
any arguments directed against approval of the aereeneae 
In authorizing the bulk fare through the summer 1970 period, 
the Board stated that the scheduled carriers are the "back- 
bone of our air transportation system" (Order 69-11- -122, 
p. 4). In these circumstances, appropriate weight must be 


accorded to this unique position of the scheduled carriers 


in deciding where the public interest lies. The failure 
to do this will only result in demage to the traveling pub-| 
EPO 

ass 


THE CARACAS AGREEMENT WILL PROVIDE SUBSTANTIAL 
BENEFITS TO THE TRAVELING PUBLIC 


Since much of the Caracas agreement has already 
been before the Board, we will confine our discussion 
here to those new aspects which have not previously been 
‘eonsigered. These are primarily the new excursion fares 
and the new affinity group fares. First, as to excursion 
fares, whereas these fares were previousi.y only valid for 
journeys of 14 to 21 days under the Dalles agreement, there 

- will now be reduced excursion fares applicable for travel 
of a much greater duration, namely, from & minimum of 14 
to a maximum of 45 days. These should be of great bene- 
fit to individual travelers,** 


Tt is expected that the new liberalized excur- 


sion fares will attract traffic that in the past has 


* It should also be noted that another IATA rate confer- 
ence is scheduled for Honolulu in the fall of 1970 which 
will involve e full and complete review of transatlantic 
rates. Thus, the Bcard will necesserily have the entire 
transatlantic question before it again in the not too 
distant future. This is another reason why approval of the 
instant agreement should be granted for the relatively 
short periods of time involved. : 


** The available experience indicates that the new Limits 
‘on stopovers in Eurcpe, i.¢., two in each direction plus the 


point of turnaround, will not substantially diminish tre 
benefits of the new excursion fares. . 


utilized normal economy fares. “As explained in our pre- 
sentation in Docket 20781, there has already been a large 
amount of downgrading of normal fare traffic to the excur- 
sion fare level asa result of the liberalized fares that 
went into effect on May 1, 1969. This will be intensi- 
fied under the Caracas agreement with the excursion fares 
of even wider applicability. Te degree of the downgrading 
of normal fare traffic can be seen from the fact that in 
1970 under the Caracas agreement, it is estimated that only 
36.5% of Pan American's commercial transatlantic traffic 
will move at the economy normal fare, whereas in 1968 | 
60.3% of Pan American's traffic was at this level. With 
regard. to the issues in Docket 20781, we do not believe 
that there can continue to be any doubt that the elimina-~ 
tion of the round trip discoun*% on normal fares has been 
"“sccompenied by offsetting ‘fare adjustments". Indeed, the 
Bureau of Economics has gone so far as to state that with 
the Caracas agreement the rounc trip discount issue in 
Docket 20781 is moot and should be dismissed (Statement 
of Position of Bureau of Economics, Docket 20781, op. 1-2). 
Further, with regard to the affinity group ares, 
the Caracas agreement will offer new fares that will involve 
reductions from the fares encompassed in the Dallas agree- 


ment. For example, the lowest affinity group fares in the 


Dalias agreement (which ere still in the Caracas agreement 


for certain size groups), were $200/$212/$250 for a New 


York-Lordon round trip, depending upon the season of the 
year. In contrast, under the Caracas agreement the new 
grour of 80 affinity fare will offer a New York-London 
round trip for $170/$192/$235, depending upon the season 
of the yeer. Thus, effinity groups will have reduced feres: 
on scheduled services available to them. * 
Iv. 
BPPROVAL OF THE CARACAS AGREEMENT WILL 


PROVIDE THE TRANSATLANTIC CARRIERS WITH 
BADLY NEEDED REVENUES 


Appendix A contains an estimate of Pan American's 


1970 transatlantic traffic and revenues under the Caracas 
package. The analysis also includes a distribution of 

the total traffic by fare base, In Pan American's opinion, 
the only reasonable assumption that can be made as an alter~ 
native to the Caracas agreement is a continuation of the 
present "open rate”.. In recognition of this, Appendix A 
also includes an estimate of the effect Pan American would 
expect upen its traffic forecast under Caracas if the 

"oven rate” were to continue. As seen in Appendix 4, there | 
would be a severe dilution of revenues on the order of 

$19.0 million. It is Pan American's opinion that in the 
‘confusion and uncertainty of an "open vate", traffic gen- 


* In connection with the affinity group fares in the Dallas 
package, Pan American nad forecast that these feres wovld 
attract traffic that in the past had moved upon Pan American 
Bocing 707 charters. It 1s expected that tnis would é1so 
cceur under the Carecar fares. 
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eration in an amount necessary to overcome this dilution 
of revenues could not be reasonably obtained. In sun, the 
result would be an overall reduction of revenues for Pan 
American's transatlantic services from those that would 


“pe expected under the Caracas agreement. le 


With Pan American's Atlantic services being sub- 
jected to the pressures of rising costs, they cannot SoS 
the dilution of revenues tnat would occur if the caracas 
agreement does not become effective as scheduled and the 
present "open rate" situation continues. Pan American's 
rate of return on investment for its Atlantic sector has 
been far below the standard deemed reasonable by the Board, 
In 1968, the reported rate was only 4 97% and for the four 
yeer period 1965-1968, the reported rate was 8.3%. Using 


more recent Form 41 data, the return in the Atlantic for 


the year ending September 30, 1969, was down to only 2,084. 


Indeed, in 1969 the financiai results for the Atlantic sec- 
tor have deteriorated significantly. Whereas Pen American's 
Atlantic sector had an operating profit of $8,022,000 in 
January-November 1968, this has become a loss of $1, 332,000 
in the comparable January-November 1969 period, This repre- 
sénts a deterioration of $22,354,000 between the two years 
and this occurred notwithstanding a constant load actos 

In these circumstances, there cen be no doubt that Pan 


American vitally needs the Caracas agreement. 


Vv. 


THE CARACAS AGREEMENT WILL NOT SUBSTANTIALLY 
HARM THE SUPPLEMENTAL CARRIERS 


The precise position of the supplemental car- 
riers regarding tne Caracas agreement is now known at this 
time, However, we do know of the substantial opposition 
of shese carriers to the previcus Dallas agreement, perti- 
cularly in regard to the investigation of the CBIT fares 
in Decket 20781.' Despite the vigorous protest of the sup- 
plemental carriers that the CBIT fare should be disapproved 
on the grounds of traffic diversion, the Board, the Examiner, 
the Bureau of Economics and the Department of Transportation 
have all at various times rejected this position of the 
supplemental carriers. If the supplemental carriers should 
renew these arguments with regard to the Caracas agreement, 
their position shovld again be rejected. 

There will be no substantial diversion of sup- 
plemental carrier traffic by the fares in the Caracas agree- 
ment for the very simple reason that the charges to the 
public of the supplemental carriers, particulerly by reason 


of their large number of stretched pC-8 aircraft, will be 
weli below the fares in the Caracas agreement. We believe 


it is important to emphasize the fares of the supplemental 


earriers with stretched DC-8 aireraft, in view of the sub- 


stantial expansion of their capacity with this airplane in 
recent years. For example, the six U.S. transatlantic sup- 
plemental carriers plan to have 25 stretched DC-8 aircraft 


at the end of 1970, wnereas only three such aircraft were 


tn their inventory at the beginning of 1968. In short, | 


this will be by far the primary aircraft of the supplemen- 


tel carriers during the time of the Caracas agreement. | 

Tne stretched IC-8 airplene enables the onan 
of very low seat-mile charges. ‘In Docket 20781, there 
evidence, regerding the 1969 peak summer experience of 
with this aircraft, showing charges of 2.07 - 2.3C cents 
per seat mile (Docket 20781, PA-T-1, Die 7). This is the 
actual experience of one of the major transatlantic sup- 
plementals and is much lower thar. eny fares in the Caracas 
agreement for any séason of the year, 

Another good indication of the much lower supple 
mental carrier charges can be found sn the advertisements 
of American Flyers, another U.S, transatlantic supplemen- 

“tg carrier, in Appendix B. In general, these advertise- 
ments extol the price advanteges of the supplementals with 
their stretched DC-8 airplane in comparison with the fares 
on scheduled carriers. For exemple, it is claimed that a 
passenger can save $300 using Americen Flyers' stretched 
pc-8 in place of scheduled service, & comparison of rates 

' of Americsn Flyers with the Affinity Group of 80 wiil demon- 
strate the clear advantage that the supplementals wi cori- 
tirue to enjoy. Thus, New York-London round trip on scheé- 
ulead sexvice with the Affinity Group of 80 would be $170/ 
$192/$235, as contrasted with American: Flyers' fare of 


$135. For New York-Rome round trip, the same comparison 
woulda ve $240/$260/$315 on scheduled service and only $167 


on American Flyers. In sum,° the supplemental carriers would 


still heve substantially lower charges than the scheduled 


carriers under the Ceracas agreement and in these circum- 
stances the agreement must not be disapproved on the basis 
of allegations by the supplemental carriers of diversion.* 
Furthermore, to the extent the supplementals claim 
they will suffer diversion under the Caracas agreement, the 
question should be askec as to the result they would expect 
under what we believe is the only Logical alternative that 
can be considered, namely, a continuation of the existing 
“open rate". If their argument is that they are harmed to 
@ greater extent as scheduled canes become lower, then the - 
only reasonable conclusion to their contention is that 
they would be injured to a greater extent by the disapproval 
of the Caracas agreement than by its approval. For example, 
the recent IATA deliberations have ipomecd at least two 
fare proposals which, if the supplemental carriers are cor- 
rect in their reasoning, would be more harmful to them than 


the fares in the Caracas agreement. These are the Air 


* This cuesticn of supplemental carrier diversion has been 
considered extensively in D. 20781 in connection with tne 
bulk fare. Pen Smericen's Brief to the Board deals with 
questions such as the right of the scheduled carriers to 
compete with supplemental carriers on 3 price basis, the 
lack of sny right of the supplemental carriers to have a 
price moncpoly, and the overall strength of the suppiemen- 
tal carriers in transatlantic service. We wiii not repeat 
these arguments here, but they are relevant to this question 
of diversion, and for this reason we inecorporete by refer- 
ence our Brief in D. 20781. 
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! 
Canada non-affinity group fares and Lufthansa's iow affi- 
nity group fares, While these are not present in the | 
| 


Caracas agreement, their likelihocd under the continuation 


of’ an “open rate" would always be present. 
Pp 


vi. 


THE BOARD SHOULD INDICATE ITS DECISION 
IN THE INSTANT DOCKET AND DOCKET 20781 
AS QUICKLY AS POSSIBLE 


As indicated above, a primary purpose of the 
Caracas agreement is to end the present "open rate" across 
the Atlantic. With an effectiveness date of March 1, 1979, 
and with much final planning and promotion awaiting the 
certainty of approval of the Carecas agreement, it is | 
cleerly in the public interest that the Board indicate its 
decision in both this Docket and in Docket 20781 as soon 
as possible. It is desirable that the carriers have 2s 
much lead time as possible ror planning purposes, 

The Board has stated that it plans an oral argu- 
ment involving questions in both of the above dockets. We 
believe that it would be in the public interest if the 
Board would indicate its decision as soon as possible follow 
ing the oral argument by a press release which would not 
necessarily detail the full reasoning of the Board but 
would indicate to the industry and to the public what the 
decision of the Board will be. This procedure was followed 

_ last spring in connection with the Board's considerseton 
of the Delilas agreement and also last Fall in the decision 


on Pan American's Petition for Reconsideration to extend 


360 
the approval date of the CBIT fares, In view of the short- 
ness of time involved, 2 similar procedure by the Board in 
the instant matter would be greatly advantageous to 211 con- 
cerned, 
Vil. 
CONCLUSION 
For all of the reasons stated above, Pan American 
respectfully requests that the Board approve Agreement 


CAB 21537 without condition. 


Richard J.(fehy, 2% 


Attorneys for 
Pan Americen World Airways, Inc. 


Dated: January 23, 1970 
New York, New York 


[Certificate of Service Omitted in Printing] 
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First, spond $12.50 o2 & cablo 
call to your travel agant so you 
ean give him a big transo¢eanic 
iss for getting you to Rome 
for so Hittle money. 


Then throw 3 pennies into the 


Founiain of Trevi. 

That loaves you with $287.47, 
‘That's 3 few weeks in the 
Etemal City or ona 6 ton plate 
of lasagna. 

Enjoy. 

How does your travet ayer 
do it? He knows that American 
Flyers Airline speciaiizes in 
group reductions for charter 
flights. Your business or 
social organization makes tho 
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arrangements and a Jot fs yours. 
Yours at about 50% savings... 
since you're not paying for 
empty seats. 

But even though you fly to 
Europe with a group, you have 
no ebligation to spend your 
vacation with them. Our charter 
fiights don't mean Group tours, 
You can eat that piato of 
lasagna, shop on the Via Veneto, 
or get spciled among the ruins 
on your own. 

And despite the reduced rata, 
thera’s no reduction in sonics. 

Our sleek Super DC-8 Jeis 
are just os. fast as other airlines, 
our martinis are just as dry, and 
our highly trained stewa"Zessos 
are just as pretty. (Wa have 
one who Is even prettier). And 
we fly regular flight patterns 
toFiome, - 
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nik Rome 


You can also fly to London for 
$125°, Amsterdam for $142°, 
or Frankturt for $151°. Mest 
pricos aro about 40% less than 
the individual fare of ordinary 
airlines. 

Call your travel agent cr our 
New York office at $81-3184, 
or write us for more information, 
You'll find the only important 
difference botweon us and 
ordinary Europe-bound airlines 
Is about $300. 
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AMESICAN FLYERS AIRUNE 
American Flyers Airino 


576 Fifth Avenue 
Nsw York, Now York 10038 


os 


achodyles and price lists for Rome, 
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Pieaso send us your cotortul trevel brochore end Inctuce 


Also Include Information for AFA fights to: 


DD Othor European cities O Puerto Rico 0 Las Vagzs 
DA sposial cestination of your Groups’ choos.nz_. 
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For years, charter flights to Europe were 
plagued by a common, seemingly incurable dis- 
ease: irrequiarity. Tney didn’t always take off 
when they said tiey would. And even if they did, 
they usually arrived in Europe at an unmention- 
able hour. As a result, tour groups often got no 
closer to Rome than their domestic airport. And 
weary travelers could be found scouring Amster- 
dam at 4 a.m. for their hotel room. In short, 
traveling to Evrope was often as new an ex- 
perience for ihe airline as it was for the tour 
group. 

American Fiyers Airline proudly announces en 
antidote to this whole problem: regular flight 
patterns to Europe, on a scheduled basis. Our 
Super DC-8's regularly take off from the U.S. 
cities most people want to take off from: New 
York, Chicago, Octroit. They regularly land in 
the European cit most people want to land in: 
London, Amsterdam, Rome, Frankfurt. We know 
the problems involved in flights between these 
cities. And we anticipate them. Holding pattern 
delays, turn around time—it’s all figured into our 
scheduling. We make our passengers arrive in 
Europe at tne best time (late morning), and 
leave on the return trip at the best time (late 
afternoon). ; 


| 
i 
| 
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Flying regular. patterns between the most 
popular U.S. and European cities allows us to 
offer Trans-Atlantic charter rates at enticing 
vacation prices, from as low as: { 


London Amsterdam Rome 
$135 $142 $167 


Chicago $154 $166 $188 $183 
Detroit $147 $154 $180 $176 


(All prices based on full utilization of 250 seats 
in a DC-8-63. Prices are effective November 15, 
1939, subject to government approval.) - | 

Be assured the savings we offer on jlow 
charter retes to Europe aren’t made at the! ex- 
pense of professionalism. We have a new com- 
puter, for example, which makes sure your 
questions atout seat and plane availability: are 
answered in hours, not days. And the ¢dight 
stewardesses we put on every Trans-Atlantic 
flight, to make sure the trip is a comfortable 
one. And our new maintenance center, which 
makes sure our equipment is in top shape (and 
which, incidentally, other airlines will be using 
for their own maintenance). \ 

You see, we probably give a 250-member 
tour group to Europe as much TLC as you do. 


Frankfurt 


New York $164 
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AMERICAN FLYERS AIRLINE : 


AFA Dotrolt, Mich, (313) 253-4080 AFA LA., Calif, (213) 766-5173 
N.Y, (212) 581-5184 
Amarkam Flyers Airlines, ts @ U.S. certificated supplemental AR CAREER 


AFA Chicago, Ml, (312) 259-5161 AFAN.Y., 


AFA London, tng, 724-2233 i 
AFS, Fean'cturt, Gar. 234-713 1 
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TRANS WORLD AIRUIHES, eran 


. NEW YORK, NEW YORK, U.S.A. 10016 


January 26, 1970 


Civil Acronautics Board 
1825 Connecticut Avenue, N.W. 
Washington, D. C. 20428 


Gentlemen: 


In response to Order 70-1-84, and in an effort to facilitate your 
review of the IATA North Atlantic fares resolutions filed with the Board on 
or about December 29, 1969, TWA submits herewith pertinent data and justifica- 
tion in support of the new resolutions adopted as a result of the several x 
Traffic Conference meetings. 


Faced in the Fall of 1969 with the threat and later the disturbing 
reality of a chaotic fares situation on the Atlantic, characterized by a 
complete lack of agreement and resulting further in a widely publicized rate 
war, representatives of IATA carriers operating on the routes involved 
convened 2 special meeting in New York on October 1, 1969. The two-day 
discussions were inconclusive and no agreement was reached. A second meeting 
was convened Octoper 14, 1969 in Lausanne, Switzerland and lasted until 
October 31, 1969 at which time it was concluded that no agreement could -be 
reached in Lausanne. A third meeting of North Atlantic carriers was convened 
in Caracas November 18, 1969. The fares package which was agreed and which 
you have been asked to approve, was finally arrived at December 9, 1969. 


The forty-two days of negotiations in New York, Lausanne and Caracas 
produced an agreement which, generally speaking, included the Dallas Agreement 
with only minor amendments plus three new fares the details of which will be_ 
set forth in a subsequent section of this letter. 


As we have stated in previous conmunications, the element of com- 
promise present in all IATA fares agreemeats makes it impossible and, indeed, 
inappropriate to make a precise cost~price justification with respect to each 
fare included in the resolutions of a particular agreement. TWA‘s concurrence, 
and the concurrence of other carriers in the resolutions which form the 
Caracas Agreement is based, in part, on the general acceptability of the 
package rather than on the precise ingrediencs. As the Board is aware, in a 
negotiated fares situation one must give as well as take. Accordingly, we 
would urge the Board to view the Caracas Agreement as a whole, and not to 
segment it into its various elements to determine whether each separately meets 
any specific standards insofar as TWA or any other individual carrier is 
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‘eoncerned. We believe that the public interest standard of the Act permits and, 
indeed, contemplates such an approval. Furthermore, as will be shown! below, 

to the extent that any comparison should be made with respect to the instant 
fares package, the Caracas package should be compared not to the situation 
existing under the Dallas Agreement ("Dallas fares package"), but rather to the 
situation which exists or may exist under the present open rate situation. Thus, 
the choice is net between the "Caracas package" and the ‘Dallas package", but 
between the "Caracas package" and the open rate situation. In this megard, we 
would note that TWA and most other LATA carriers were fully prepared |to readopt 
the Dalles fares package not only at the New York and Lausanne meetings but at 
Caracas as well but unanimous agreement was never possible in this respect. 

The Caracas Agreement, therefore, represents a true compromise which jwas 
‘necessary to close the fares on the North Atlentic and to stabilize the fare 
structure in that area. 


Prompt approval of the "Caracas fares package" is necessary rot only 
to re-establish the recognized benefits of uniform and stable IATA fares, but” 
also to provide the public with timely information on the advantages of these 
agreements and the fares contemplated thereby so that travel plans can be made 

‘with a reasonable degree of certainty and on the basis of dependable' information. 
| 


Analysis of Caracas Agreement 1 


= As mentioned above, the Caracas Agreement cerried over most of that 
contained in the Dallas Agreement (with some minor amendments) and added three 
new fares as discussed below: | 


29/45 DAY INDIVIDUAL EXCURSION FARE . 


In order to attract 2 new mass market heretofore largely unavailable 
' to the scheduled transatlantic carrier, the Conference agreed on a new Individual 
“Excursion fare with a validity of 29/45 days. This new fare is aimed primarily 
at passengers whose duration of stay generally exceeds one month, i.e., 
students, teachers, first generation Americans returning to European birth sites 
as well as Europeans desiring te visit the United States. Those in|the last 
category will find this new fare attractive since their vacation periods are 
generally longer and an investment in transatlantic aix travel is likely to 
represent a greater percentage of personal capital than is the case|for the 
average American traveler. As a result, the opportunity for them to stay up to 
45 days in the U.S. and finance the air fare with a smaller capital, outlay than 
previously required for shorter-duration excursion fares, should provide an in- 
flux of travelers coming from Europe to the U.S. Currently, if any of the longer 
-term vacationers referred to above are to *rayel on IATA services, they are 
required to purchase normal fare tickets or band together in large affinity groups 

| 


in order tc enjoy the longer stay validity. 
| 
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In an effort to cut down on the costs of administering this new 
fare so as to allow for a lower base fare, the new 29/45 day Excursion fare has 
stopover restrictions limited to one plus the point of turnaround except for 
travel to/from Italy where stopovers are prohibited. One additional stopover 
may be purchased in advance by the passenger for a flat charge of $10.00, 
including. travel to/from Italy. A comparison of this fare with the former 
14/21 day individual excursion illustrates the marked reduction in fares which 
will henceforth be offered to the public. 


New York - London New York - Rome 
‘OFF BASIC PEAK OFF PEAK 


14/21 DAY FARE $300 $300 $350 - $409 $459 


29/45 DAY FARE 250 265 295 300 315 345 


VARIANCE $50 $ 35 $ 55 . $109 $114 


The new 29/45 day individual excursion fare levels, when approved, 
will represent the lowest individual fare ever offered to the traveling public 
under an IATA agreement and, in addition, will be available to the public every 
day of the week as no weekend surcharge will be imposed. In addition, it should 
be noted that the 29/45 day, off-season New York - Rome fare of $300 is only one 
dollar more than the New York - Rome winter fare of $299 which was filed during 
the open rate period and which is in effect at the present time for anyone 
traveling 23 days or more. 


‘ A major change from the Dallas Agzeement which has been incorporated 
into the Caracas Agreement is the extension of the Individual Excursion Fare from 
14/21 days to 14/28 days. The fare levels from NYC/BOS/YUL are unchanged except 
for minor reductions te Innsbruck, Salzburg and Prague. Weekend surcharges are 
maintained at $30 in each divection and the peak season surcharge remains at $50. 
The peak season period is changed to: 


EB - June 1 to August 9 
WB - July 1 to September 30 


Enroute stopovers will be limited to two outbound and two inbound in addition to 
the point of turnaround. ; 


ere 
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The extension of this fare as set forth above compliments the above- 
mentioned 29/45 day fare and together they offer any passenger who can be away 
for at least 14 days, and who can complete his trip within 45 days, the 
opportunity to take advantage of an individual excursion fare. | 


| AFFINITY GROUP FARES - 80 PASSENGERS 


¥ | 
A new 80 passenger break point was added to the Affinity Group 
i Resolution 0762. Under this new fare, no enroute stopovers will be permitted 
and weekend blackout periods have been established for one month periods as 
follows: . 


EB - June 15 ~- July 15 inclusive 


| 
| 
WB - August i5 - September 15 inclusive 
. . | 
| A comparison of the 40 and 80 passenger affinity group fares illustrates the 
fact that the new 80 passenger fare will offer a substantial saving to those 
segments of the public capable of meeting both the affinity and the larger 


group-size requirements: 
Y | 


| 
ECONOMY AFFINITY GROUP FARES 
; | 
BETWEEN NYC ° 40 PASSENGERS 80 PASSENGERS 
AND SHOULDER PEAK OFF SHOULDER PEAK 


LONDON 212 250 170 192 235 


PARIS 222 270-175 196 245 


ROME 270 325 240 260 |. 315 
| 
| 


OTHER CHANGES 
| 
In addition to the three major ingredients of the new fares package 
described above, other changes from the Dallas fares package were made in Caracas 


as follows: 


1. 14/21 day excursion fares to Africa extended to 14/35 day$, 
at the same fare levels with only minor exceptions. 


2. 14/28 day excursion fares to India extended to 14/35 days, 


at the same fare levels. 
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Introduction of a Westbound Affinity Group Fare from Germany 
for groups of 100. Advertising and sales will be restricted 
to Germany and will be applicable only to organizations 
drawing their affinity and membership from within Germany. 
Fare levels were established at $165/185/230 levels from 
-Frankfurt and other German points to New York and at levels 
of $170/190/235 from Berlin/Munich/Nuremberg to New York. 
Seasonality and weekend restrictions are identical to those 
applying for EB/WB groups of 40 or 80. 


New GIT fares were established to India and Pakistan for a 
validity of 14/28 days (minimum stay in India of 7 days). 
Only two seasons will apply - Peak 5/1 - 9/30 and Basic 
10/1 - 4/30 at fare levels of $580 and $540 respectively, 
New York - Bombay. A minimum tour price of $100 will be 
required plus $7 a day over 14 days. 


Estimated TWA Revenue Impact 


29/45 DAY INDIVIDUAL EXCURSION FARE 


During the fiscal year ending March 31, 1971, TWA estimates that this new 
fare will be used by 30,000 passengers and that sufficient numbers of such 
passengers will have downgraded from higher fares so as to result in @ revenue 
decrease during such fiscal year of $4.2 million. A further reduction of $.4 
million in profitability is estimated to result from incremental costs associated 
with this fare during this period causing a total reduction to overhead and 
profit of $4.6 million from the introduction of this fare.' 


14/28 DAY INDIVIDUAL EXCURSION FARE 


TWA estimates that the extension of this fare as set forth above will 
result in a decrease in revenue of $1.3 million during the fiscal year ending 
March 31, 1971. 


AFFINITY GROUP FARES - 80 PASSENCERS 


TA estimates that a total of 14,000 passengers will fly on this fare 
during the fiscal year ending March 31, 1971 and that they will add $1.1 million 
to our revenues. Partially offsetting this will be $0.1 million in incremental 
costs which means that the net impact during the period in question will be an 
additional contribution of $1.0-million to overhead and profit. 
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OTHER CHANCES 


The revenue impact of the "Other Changes" referred to above is not 
expected to be significant. 


The following table summarizes the impact of the above-mentioned! excursion 
énd affinity group fares. 


Estimated TWA Revenue {mpact 
North Atlantic IATA Fare Agreement - Caracas 
Fiscal Year Ending March 31, 1971 
(Dollars in Millions) 


Additional Revenue Impact of 
Passengers Change Incremental Cost Impact 


29/45 Day Excursion 30,000 $(4.2) $(4.6) 


t 
| 
| 


14/28 Day Excursion 10,000 ~ 5@es) 


” Affinity Group of 80 14,000 1.1 if 1.0. 
“TOTAL CRANGE 54,009 $(4.4) _ $055)" $(4.9) 


As can be seen from this illustration, the Caracas Agreement willl have the 
i net effect of reducing the contribution to TWA's overhead and profit during the 
period in question by the amount of $4.9 million. Of utmost importance, however, 

| is the fact that this $4.9 million figure is a comparison between the contribu- 

i tion to overhead and profit the Dallas Agreement would have shown with that of 
' the Caracas Agreement. Once the open rate situation was a reality, however, the 


A = | 

option to return to the Dallas Agreement, and the benefits thereunder, was 
foreclosed. At all times subsequent to the commencement of the open! rate period, 
therefore, the meaningful comparison became one which compared the net revenue 


effect of the open rate situation with the net revenue effect of an lagreement 


which brought an end to this open rate situation. | 
: | 
TWA estimated at the outset of the period when the Dalias Agreement was opened 
that the net impact on overhead and profit as far as TWA was concerned would be 
a decrease of $34.8 million during the fiscal yeer ending March 31, |1971 as 
follows: 
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Estimated TWA Revenue Impact 


North Atlantic IATA Fare Agreement - Caracas 
Fiscal Year Ending March 31, 1970 
(Dollars in Millions) 


Additional Revenue Incremental Net 
Passengers Change Impact 


Reduction of First Class/Economy Fares $(23.9) $(23.9) 
23 Day Excursion Fares (11.2) (12.0) 


Large Group Affinity Fares 1.9 8. 1.1 


Total $(33.2) . $(34.8) 


This net decrease of $34.8 million in contribution to overhead and profit 
under the open rate situation when compared with the $4.9 decrease under the 
Caracas Agreement shows ‘the unquestionable benefit of the Caracas Agreement, i.¢., j 


‘an_improvement in TWA's position amounting to $29.9 million. 


- Portions of the Dallas Agreement Still Pending 


The CAB has under consideration in Docket 20781 various issues relating to 
Contract Bulk Inclusive Tour Fares and the elimination of the 5% round-trip discount 
These items were included in the Dallas Agreement submitted to the Board for f 
approval lest year. The Caracas Agreement includes the Bulk fares and does not 4 
provide for a round-trip discount. Briefs having been filed by the parties in 
Docket 20781 on January ‘19, the Board should hasten to approve the matters at issue # 
and to remove any possible question regarding the Caracas Agreement to the extent 
it covers the same matters. 

Conclusion 

The open rate situation is now scheduied to end March 1, 1970 but this will 
be the case and a regularized, business-like orderliness will be resumed only if 
the various govermnents concerned give speedy and favorsble consideration to IATA' 
action taken in Caracas. 


We submit that the Caracas Agreement is far superior to the continuation of -« 
an open rate situation and that its approval is mandatory for those carriers 
requiring a reasonable profit for their very survival. : 


We urge you to make every effort to grant an early approval of the 
fares agreement now before you, and stress once again our firm conviction 
that the agreement in question is in the travelling public's interest as 
well as in the interest of the airline and travel agency industries, who 
so earnestly and desperately require a return to a closed-rate situation. 


Sincerely, 


AL t. Larch) 


ohn R. Barch 
Vice President 
Industry Association Affairs 
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Civil Aeronautics Board 
Docket Section - Room 712 
1825 Connecticut Avenue, N.W. 
Washington, D. C. 20428 
Docket 21770 - IATA Agreement | 
Relating to Transatlantic Fares 


| 
Gentlemen: 


| 
Enciosed please find an original and 19 copies of a revised Page Seven 
to TWA's submission made yesterday in the ebove-referenced matter. 
The change made to the revised page is jin the heading of the table. The 
heading should read "North Atlantic Open Rate Situation" rather than 
“North Atlantic IATA Fare Agreement - Caracas" and the date should be 
"1971" rather than "1970". 
Please be so kind as to insert the corrected Page Seven into TWA'S 
submission and accept my apologies. 


Sincerely, 


Bh Bese 


Jha R. Barch 
Vice President 
industry Associatioa Affairs 


Enclosures 


U.$.4. * EUROPE * AFRICK * ASIA 
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Estimated TWA Revenue Impact 
North Atlantic Open Rate Situation 
Fiscal Year Ending March 31, 1971 
(Dollars in Millions) 


Additional Revenue Incremental Net 
Passengers Change Impact 


Reduction of First Class/Economy Fares $(23.9) $(23.9) 
23 Day Excursion Fares (11.2) : (12.0) 
Large Group Affinity Fares 1.3 a 1.1 


Total 165,900 $(33.2) $(34.8) 


This net dccrease of $34.8 million in contribution to overhead and profit 
under the open rate situation when compared with the $4.9 million decrease under 
the Caracas Agreement shows the unquestionable benefit of the Caracas Agrecment, 
iie., an improvement in TWA's position amounting to $29.9 million. 


Portions of the Dallas Agreement Still Pending 


The CAB has under consideration in Docket 20781 various issues relating to 
Contract Bulk Inclusive Tour Fares and the elimination of the 5% round-trip discouy 
These items were included in the Dallas Agreement submitted to the Board for 
approval last year. The Caracas Agreement includes the Bulk fares and does not 
provide for a round-trip discount. Briefs having been filed by the parties in 
Docket 20781 on January 19, the Board should hasten to approve the matters at issu 
and to remove any possible question regarding the Carecas Agreement to the extent 
it covers the same matters. 


Conclusion 


The open rate situation is now scheduled te end March 1, 1$70 but this will 
be the case and a regularized, business-like orderliness will be resumed only if 
the various governments concerned give speedy and favoratle consideration to IATA's 
action taken in Carecas. 


We submit that the Caracas Agreement is far superior to the continuation of 
an open rate situation and that its approval is mandatory for those carriers 
requiring a reasonable profit for their very survival. 


“nossl/ 
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Agrecment adopted by Joint Agreement CAB 21537 
Conference of the International R-1 through R-13 and 
Air Transport Association (IATA) R-15 through R-49 
relating to transatlantic fares 

Docket 21770 


IATA agreements relating to Docket 20781 
transatlantic fares 


COMMENTS OF THE 
DEPARTMENT OF TRANSPORTATION 
The fare resolutions adopted by the International Air Transpor- 
tation Association at Caracas have been filed with the Civil Aeronautics 
Board. The Caracas agreement readopts, with some amendments, fare 
resolutions agreed upon at the, Dallas Traffic Conference. The Contract 


Bulk Inclusive Tour Fare is retained. The present 14-21 day excursion 


. : 
fares were readopied at current fare levels, but stopovers, previously 
\ | 


unlimited, will be limited to two, and the validity period will be extended 
to 28 days. The peak travel period has been modified somewhat. A 

new lower priced excursion fare syanlable for stay periods Detween 29 
and 45 days will be offered. The miniraurn group size requirement for 


affinity fares incorporated in the Dallas agreement has been modified 


somewhat. The new affinity fare resolutions 2]so incorporate substantially 


greatcr reductions for larger groups than the Dallas agreement. The 
fares are to become effective Wench 1, 1970, for the duration of the 
current fare period; i.e.. through March 31, 1971. 

As discussed in our Statement of Position in Docket 20781, itis 
our view that the present transatlantic fare structure is overly complex, 
outdated, and does not reflect costs. Under the Dallas and now the 
Caracas agreements what a passenger pays is determined by length of 
stay, type of ground accommodations purchased, and ability to associate 
with a group. Some passengers still do not pay for all services rendered 


and other passengers must pay for services they neither need nor want. 


For example, the 14-28 day excursion fare still permits two stopovers 


at no charge. The Department favors replacement of this fare structure 
with one based to a far greater degree on through rates per mile, rates 


that decrease with astancee Fares in a simplified structure should 
i 


reflect costs with passengers paying for services actually rendered. 

IATA apparently recognizes the problems in the present fare 
structure. Director General, Knut Hammarskjold, commenting on 
the outcome of the Caracas meeting, said, 


"The stability achieved by this agreement will enable the 
airlines.to devote time and effort to formulating policy 
jdeas in time for the worldwide Cornposite Traffic Con- 
ference in Honolulu next fall with a view to creating a new 

; 20RT 
simplified fares structure corresponding to the require- 
ments of the market and sound airline economy." 


i/ he comparisons in the Appendix indicate that the present structure 
does not meet this goal especially with respect to rates that decrease 
with distance. 
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{The Department welcomes this statement and hopes that the! 
Honolulu Traffic Conference will adopt a simplified fare structure based 


| 
on the economics of the jet age. Because IATA itself is now planning 


to undertake revision of the fare structure, because the fares involved 
| 


; : ! 
in this agreement are an interim measure necessary to offer some degree 
| 


of certainty in the 1970 summer travel season, and because the new 
‘ | 


agreement incorporates a new 29-45 day economy fare which will| benefit 


some portion of the traveling public, we believe the new fares should be 
approved through their applicability date. | 
We regret, however, that the Government is faced with a choice 


between two alternatives, neither of which is wholly desirable: approving 


the Caracas agreement -- containing several competitive measures whose 


i ; LA 
impact has not been and cannot now be assessed --, or subjecting the 


: i 


Caracas agreement to investigation -- which would result in another 


1 


open-fare situation. It is our hope that the revision of the fare structure 


which IATA envisages will make unlikely any repetition of this situation. 
To aid the carriers in preparing for the Honolulu Traffic Conference, 
the Board should undertake an expedited investigation of the impact of the 
Caracas fares on transatlantic travel. To aid in this investigation the 
reporting requirements proposed by the Examiner in Docket 20781 should 


. 


. i 
be expanded to include the new Caracas fares. 
P | 


Respectfully submitte a, 


[Certificate of Service Omitted in Printing] Cc oT 7) 


+ =F : | 
Dated at Washington, D. C., R. Tenneé B Mem 


is 261 ; 9 
this 26th day of January, 1970 Acting General Counsel 
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COMMENTS 
OF 


AMERICAN SOCIETY OF TRAVEL AGENTS, INC. 


On January 16, the Board in Order 70-1-84, invited 
‘comments from interested parties in connection with agreements 
“among the various air carrier members of the International 
' Air Transport Association (IATA) adopted at meetings held - 
in Caracas, Venezuela, in November and December, 1969. These 
comments constitute the views of the American Society of Travel 
Agents, Inc. (ASTA), a trade association with more than 3,000 
travel agent members located throughout the United States and 


Canada. 


ASTA has previously filed comments with the Board 
concerning the Agreement on air fares adopted at the Dallas 
Traffic Conference and has subsequently indicated its views 
on several of the issues raised by those Agreements in filings 
and proceedings before the Board. However, ASTA wishes at 
this time to restate its general position on the question 
of international air fares and make particular reference to 
certain aspects of the Agreement reached at Caracas, insofar 
as they have a direct impact on the travel agency industry and 
the traveling public. 

It bas been ASTA's general policy that air fares 
should be 2s low as pessible, thus permitting the greatest 
number of the traveling public to enjoy the benefits of air 
‘transportation, while at the same time providing an opportunity 
for air carriers and travel agents to realize a fair rate of return 


on their investment and for their efforts to promote and sell 


air transportation. Furthermore, promotional fares are desir- 


able and shculd be encouraged, provided they are nondiscrimin- 
atory and available to all members of the traveling public 
on an equal basis. 

ASTA recognizes the difficulties inherent in attempt-— 
ing to estabiish and maintain an orderly set of international 
air fares, and appreciates that the responsibilities AERREee 
on IATA are, indeed, great. However, it is equally obvious for 
reasons perhaps inherent in the existing JATA machinery that 


what happened in connection with the air fare situation for 1970 


is totally intolerable and cannot be allowed to recur. 


The Agreement finally reached by the IATA carriers 


December 9 in Caracas is the culmination of a series of fare 
negotiations Gating back to the September, 1968 Passenger 
Traffic Conference meeting in Cannes, and the Dallas package 
Atlantic fares agreed to in February of 1969. This package, 
after submission to the CAB, was subjected to careful scrutiny, 
investigations, comments, criticisms and a formal investigation 
by the Board. | 

Following the expenditures of substantial time and 
expense by the opponents and proponents of these fares to assist 
the Board to determine their suitability for approval, 2 single 
carrier exercised its right under the IATA Agreement and, in 
effect, negated the entire fare package. This created/an open~ 
rate situation which the December 9 decision in Caracas is 
designed to resolve. Although certain aspects of the resolutions 
currently pending before the Board are, in ASTA's view, un- 
desirable and the package itself is unduly complex, we! strongly 
urge, on behalf of the United States travel agency industry 
and the public, that the Board approve these Rereenente immediately, 
thus permitting a degree of stability to be returned to the 


international air fare situation before the 1970 summer travel 
i: 


season. 
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However, at the same time, efforts should be undertaken 
immediately by air carriers, zovernments and the rest of the travel 
industry to head off a recurrence of the 1970 situation and to 
take all reasonable steps to evolve far in advance a simplified, 
well-balanced and logical set of international air fares, 
particularly across the North Atlantic for 1971 and beyond. 

With this objective in mind, ASTA has assigned the highest 
priority to a project of evolving a set of proposals for trans- 
Atlantic air fares which embodies the basic position set forth 
above and, at the same time, takes into account the realities 
cf the effective marketing of air passenger transportation both 


to and from the United States. These specific proposals will 


be circulated among U.S. and foreign flag carriers in the near 


future and an attempt will be made to reach a consensus on this or 
similar proposals far in Reece of the Hawaii Traffic Conference 
to be held in September of 1970. 
THE CARACAS AGREXMENT. 

Following is a brief statement of ASTA's position 
on certain aspects of the Caracas Agreement. We note that 
the Board has decided not to consider, at this time, the rewistons 
to IATA Resolution 045 which are contained in Agreement CAB 
21537 R-14. ASTA will address itself separately to this most 
important proposal at the appropriate time. 


ELIMINATION OF ROUND TRIP 
DISCOUNT 


ASTA indicated its opposition to the elimination of 


the round trip discount when it was adopted at the Dallas Traffic 
Conference, stating that it was nothing more than a 5% increase 
in air fares for persons traveling under those tariffs. We 

still maintain that position and believe that the elimination 

of the round trip discount is not justified. However, as the 
statement and position of the Bureau of Economics filed on 
January 19, in Docket 20781, point out, the conditions upon 
which the Board stated it would consider elimination of the round 
‘trip discount appeared to have been met by the additional off- P 
setting fare adjustments in the new Agreement. We do not believe, 
therefore, that the elimination of the round trip discount should 


‘be used as a basis to disapprove the Caracas Agreement, 


BULK FARES 
ASTA has repeatedly made clear its position on the 
‘pulk fare concept. We have indicated from the outset that 
‘jnsofar as bulk fares offer an opportunity to broaden the travel 
market on a nondiscriminatory basis through the availability of low 


‘eost fares sold in conjunction with inclusive tours, in pxinciple, 


‘the proposal is desirable and should be approved. However, we 


| 
‘have pointed out that the bulk fares as adopted by the carriers and 


as currently pending before the Board are unacceptable for two 


primary reasons. 
First, carriers proposed to sell the bulk fares to 


tour operators at a net or noncommissionable rate, thus yequiring 
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the tour operator to mark up the cost of the tours in order to 
compensate himself and the retail agent for selling the complete 
package. ASTA believes the bulk fares should be commissionable 
to the tour operator contractor. 

Second, the carriers have not restricted nor has the 
Board required that a condition be imposed upon the sale of 
bulk fares which would assure that only JATA-approved tour op- 
erators may act as contractors for the purchase and resale of the 
space involved. 

In view of these two deficiencies the bulk fare proposal 
is not acceptable to the travel egency industry. We are under- 
taking efforts to assure that when the carriers next meet to 


discuss the possible extension of the bulk fare concept beyond 


“the current validity period, they impose these conditions and 


perhaps other conditions which will preserve the bulk fare concept 
but assure that the public is protected in connection with their 
promotion and sale. 


14 - 21 DAY 
EXCURSION FARES 


ASTA strongly supports the carriers' decision to extend 
to 28 days the maximum stay permitted under these tariffs. This 
is a constructive step which ASTA has long advocated. It should 
prove a convenience to travelers end make the excursion fares a 
more attractive product to promote. However, the decision cf the 
earriers, at the same time, to restrict to two in each direction, 
exclusive of the point of turn-around, the number of permissible 


stopovers, is highly regrettable. This restriction is un- 


necessary and undesirable and will cause substantial disruption 
jn certain tours which have already been planned and promcted 
for the 1970 season. ; 


INDIVIDUAL INCLUSIVE 
TOUR FARES 


ASTA supported these fares when first introduced | 


* and continues to support them. ‘However, as in the case with 
° | 


the excursion fares, the carriers regretfully have decided to 
restrict the stop-over privileges to two in each direction 


” exclusive of point of turn-around. Because these fares must 


~ 


be sold in conjunction with inclusive tours, the decision to 
restrict the stopover privilege is an even greater blow to! their 


- narketability and it will cost some of the United States tour 


Ca 


operators ters of thousands ef dollars since they relied upon 


‘the inclusive tour fare proposal as submitted to the Board 


from the Dallas meeting and approved by the Board and now must 


+ 


y restructure entire tour programs that include more than two 


‘stopovers in order to conform with this new proposal. 
29 ~ 45 DAY EXCURSION 
FARES 


| 
| 


The carrier decision to introduce a new longer stay 
excursion fare for a minimum of 29 and a maximum of 45 days' 
duration is a good one which ASTA supports. This is the type 

' of experimentation with a nondiscriminatory fare available to 


' dndividual members of the traveling public which travel agents 


pelieve should be encouraged. Experience under this fare during 
the coming season should prove helpful in determining whether it 
should be retained for the future as is or as might be modified. 
AFFINITY GROUP FARES 

The introduction of an 80-passenger affinity group fare 
for Bae censor use again raises questions about the soundness 
of making available any type of a fare discount merely on 
the basis of “‘affinity" which may exist ameng passengers. ASTA 
has icng held the view that the artificial test of “aifinity" 
should not be used to extend to some members of the traveling 
public substantial discounts in air fares and deny similar treat- 


ment to “nonaffinity citizens". 


In conclusion, ASTA urges the Board not to contribute 


‘to the delay and confusion which has already been the mark of 

“the 1970 international air fare situation by delaying prompt 
approval of tke Caracas fare package, even though several 
impertant provisions of that package are, as indicated above, 
undesirable. It is most important to get on with the business 
of seliing the 1970 season and to have the air carriers, govern~ 
‘nents and travel agents plan now for the orderly implementation 
of a simple ond well-balanced package of international air fares 
to and from the United States to be implemented with the expir- 
ation of the Soateee Agreement. 


Respectfully submitted, 


WILKINSON, CRAGUN & BARKER : K 


General Counsel for A 
AMERICAN SOCIETY OF TRAVEL AGENTS, INC. 


By: Fat4. Lucan 


“January 26, 1970 Paul ouias 
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MOTION TO INCORPORATE THE ENTIRE 
RECORD IN DOCKET 20781 AS PART OF 
TIE RECORD HEREIN 


Please direct commmnications to: 


Edward J. Driscoll, President 
National Air Carrier Associetion 
1730 M Street, N. W. 

Washington, D.C. 20036 


and 


Robert M. Lichtman 

Iichtman, Abeles & Anker 

1730 M Street, N. W- 

Washington, D.C. 20036 

Attorney for Netional Air Cerrier Association 
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MOTION TO INCORPORATE ‘iE ENTIRE 
RECORD IN DOCKY? 20731 AS PART OF 
THE RECORD MERELN 


The undersigned supplemental air cerriers, represented by the 


National Air Carrier Association {NACA) es their attorney-in-fact, 


respectfully move the Board to order that the vecord in Docket 20781 
be deemed to be pert of the record in the present proceeding. As grounds 
for this motion, the NACA carriers state the following: 

1. In Order 70-2-84, Januery 16, 1970, the Board commenced the 
present proceeding for the purpose of determining whether to approve or 
disapprove the fare resolutions of Joint Conferences 1-2 and 1-2-3 cf the 
International Air Transport Association (IATA) adopted at Ceracas, 
Venezuela, in November end December 1969. As the Board's order recognized, 3 
these resolutions reedopted many of the same fares which were or are in 
issue in Docket 20781, which is a proceeding iavolving the prior IATA fare 
package adopted st the Dallas meetings earlier in the year. Aithough 
certain of the Dallas fares have been revised by the Caracas resolutions, 
and some new ones have been added, this proceeding is in many respects 
a continuetion of the proceeding involved in Docket 20781. 

2. Im considering the issues presented by the Caracas fare resolu- 


tions, the Board and the parties will certainly wish to refer to the 


eviderce, pleadings and arguments previously submitted with respect to 
the Dallas fare resolutions. We are today filing a "Stetement and 


Complaint” with respect to the Caracas resolutions which contains 
| 


numerous references to the record in Docket 20781. Moreover, if any party 
seeks judicial review of any final order issued by the Poard in the 
present docket, the court will certainly need to review the record in 
Docket 20781 as well as the record in this proceeding. It is therefore 
both necessary and appropriate to make the record in Docket 20781 part 

| 


of the record herein. 
| 


WHEREFORE, we respectfully request the Board to issue an order declar=- 


ing that the record in Docket 20781 shall be deemed to be part of the 


record in the present docket. 


Respectfully submitted, 


AMERICAN FLYERS AIRLINE CORP. | 
CAPITOL INTERNATIONAL ATRWAYS, INC. 
OVERSEAS NATTONAL AIRWAYS, INC. . 
SATURN AIRWAYS, INC. 
TRANS INT: PRNATIONAL AIRLINES , INC. 


WORLD AIRWAYS, INC. 


Rovert M, Lichtmsen 

Lichtman, Abeles & Anker 

1730 M Street, N.W. 

Washington, D.C. 20036 

Attorney for National Air Carrier Association 
| 
|. 


January 26, 1970 
CERTIFICATE OF SERVICE ! 


I hereby certify this 26th day of January 1970 that copies of the 
foregoing Motion were served on all parties to Docket 2076L by first- 
class mail, postage prepaid. ae 


Robert M. 
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BEFORE THE 


CIVIL AERONAUTICS BOARD 


WASHINGTON, D.C. 


IATA Agreements Relating to - Docket 20781 
Transatlantic Fares ; 


ace RIEL Te Dye CE Stee - : Docket 22770 : 
e International Air Transport / ssociation, Agreement CAB 21537 
(IATA) relating to transatlantic fares : . 


MOTION OF SIX MEMBER CARRIERS OF THE NATIONAL 
AIR CARRIER ASSOCIATION FOR LEAVE TO FILE AN 
OTHERWISE UNAUTHORIZED PLEADING 

The undersigned supplemental air carriers, represented by the National 
Air Carrier Association (NACA) as their attorney-in-fact, hereby move the 
Board, pursuant to Rule 4(f) of the Board's Rules of Practice, for leave to 
‘file an otherwise unauthorized pleading, namely, the "Supplement to Brief and 
Statement and Complaint of Member Carriers of the National Air Carrier 
Association" attached hereto. 

In support whereof, the NACA carriers state: 

1. The attached pleading seeks to bring to the Board's attention a very 


recent and important factual development directly relevant to the Board's 


consideration of the above-captioned proccedings. That development - a ruling 


by the U.K. Board of Trade that a series of ITC's would be refused ianding and 


uplift rights unless the tour price is raised to the level of the ee tour price 
under the CBIT fares - did not occur until the past few days and ea could not 
have been brought to the Board's attention at any earlier time. | 

2. The event in question is not only one which should be considered by the 
Board in deciding whether to approve the IATA fares in issue, but also a matter 

| 

‘which warrants the imposition of a special condition in the event the Board 
determines to approve the fares. is 


WHEREFORE, this motion should be granted. 


Respectfully submitted, 


AMERICAN FLYERS AIRLINE CORPORATION 
CAPITOL INTERNATIONAL AIRWAYS, INC. 
OVERSEAS NATIONAL AIRWAYS, INC. 
SATURN AIRWAYS, INC. | 

TRANS INTERNATIONAL AIRLINES, INC. 


“= AIRWAYS, INC, 


RATAN Croll 


Genobere M. SRG SE EaN CREAR ena 
Lichtman, Abeles & Anker 
1730 M Street, N.W. 
Washington, D. C. 20036 
! 
Attorney for National Air Conon 


Association 
aiid asst Sasa ta. 


February 13, 1970 
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BEFORE THE 
CIVIL AERONAUTICS BOARD 


WASHINGTON, D. C. 


IATA Agreements Relating to 
Transatlantic Fares 


Docket 20781 


Agreement adopted by Joint Conference of 
the International Air Transport Association 
(IATA) relating to transatlantic fares 


Docket 21770 
Agreement CAB 21537 


SUPPLEMENT TO BRIEF AND STATEMENT AND 
COMPLAINT OF MEMBER CARRIERS OF THE 
NATIONAL AIR CARRIER ASSOCIATION g 


The undersigned supplemental air carriers, represented by the National 


Air Carrier Association (NACA) as their attorney-in-fact, hereby subrnit this 


supplement to the Brief of Member Carriers of the National Air Carrier 


Association, filed in Docket 20781 on January 19, 1970, and the Statement and 


Complaint of Six Member Carriers of the National Air Carrier Association, filed * 


in Docket 21770 on January 26, 1970. 


I. 
Within the past few days, the United Kingdom Board of Trade has taken 
an action which injects 2 new element inte these proceedings and which warrants ° 
~ 


the careful attention and action of the Board. On February 10, 1970, the Board 


of Trade refused landing and uplift rights in the U.K. for aa 18-flight inclusive 


389 | 
| 


4 | 
tour charter program proposed to be flown by World Airways. The stated ground 


for its refusal was that the inclusive tour price to be charged was less than the 
+ applicable minimum tour price under the CBIT fares. This decision was rendered 
ptaicheronding that the ITC tour price complied fully with the mefistecats price 
provisions of Part 378 of the Board's regulations. | | 
| 


« 


- The ITC program in question, scheduled to begin in June 1970 and involving 
| 


more than $809,000 in air transportation revenues, - provides for a three-week 


~~ tour including air transportation between Seattle and Oakland, on the one hand, 
and London, onthe other. The proposed ITC tour prices and the corresponding 
s | : 


minimum tour prices under the CBIT fare are as, follows: 


Off Shoulder 
Seattle-originating 


ITC 
CBIT 


Oakland -originating 


Bove =" 399 416 
CBIT 454 469 


The ITC tour prices are in compliance with the Board's ''130 per cent'! rule 


($378. 2(b)(4)). The Board of Trade, however, refused to grant landing or uplift © 


y rights unless the tour prices were raised to the level of the minimum CBIT tour 
; : | 


| 
prices as shown above. js 
. inet | 
The tour operator has advised World that if it must raise its tour price to 
‘its contract 
the CBIT level, it will have to cancel/with World. The effect of the Board of 


Trade's action is thus not only to deprive the tour participants of an exccllent 
travel valuc but also to make it impossible for supplemental carriers to compete 


with the CBIT fare. 


We are deeply concerned that the Board of Trade's action may well be the 


forerunner of similar rulings by agencies or officials of other European countries. 


Il. 

The Board of Trade's' ruling is perhaps the first’ unequivocal effort by a 
European government to implement the recommendation of ECAC last year that 
landing rights be denied to ITC's unless the fare levels are identical to those of 
the CBIT fares. We brought this matter to the Board's attention last April in 
our "Objections and Complaint" against the Dallas fare agreement, stating: 1/ 


“Approval of the proposed bulk fares coupled with restrictions 
on ITC landing and uplift rights in the form of minimum fare 
levels would substantially stifle the competition of the supple- 
mentals and preclude implementation of the inclusive tour 
charter authority granted the supplemental carriers by the 
Board and the Congress." 


2/ 


We also stressed the point in oral argument before the Board at that time — 
and placed in evidence in the Docket 20781 investigation the pertinent Report 


of the Meeting of the Directors General of ECAC. 3/ 


Objections and Complaint of Member Carriers of the National Air Carrier 
Association, April +, 1969, at 35. 

Transcript of Oral Argument, Docket 20781, April 16, 1969, at 18-20, 23-25, 
107-08. : 


Exhibit NACA-321. 


We had hoped that the various ee governments would decide not 


to implement the ECAC recommendation and thereby SEEN the ITC | 


«competition of the supplementals. But now that that hope is proving to have 
: - 
been a vain one, we submit that prompt Board action is required. Surely, 
. : : 
the Board should not approve the CBIT fare, which is allegedly designed to 
« | 


enable IATA carriers to compete with the supplementals, and at the saime 
| 


time permit the ITC competition of the supplementals to be stified by European 
; 


» governments acting at the behest of government-owned IATA caaceee 


i. 


| 
In these circumstances, we request that in the event, contrary to 
| 

i 


* 


the Board decides to approve the CBIT fares, it condition 


its pono in a manner which would dissuade Be governments; land 
| 


our position, 


“ their IATA carriers from foreclosing ITC. competition by the supplementals, 


~ 


as the U.K. Board of Trade has done in the case of World. An appropriate 


condition would be that the Board's approval of the CBIT fares shall not 


v 
be effective with respect to air transportation between the U. S. and any 


country which either refuses landing and uplift rights for ITC's, or saan 


~ as a condition of granting such rights that ITC tour prices exceed the 


Py 
xninimum levels established by the Board in Part 378. 


i¢ 


We strongly urge that a condition of this kind be imposed if the Board 


decides to approve the CBIT fares. 


February 13, 


1970 


Respectfully submitted, 


AMERICAN FLYERS AIRLINE CORPORATION 
CAPITOL INTERNATIONAL AIRWAYS, INC. 
OVERSEAS NATIONAL AIRWAYS, INC. 
SATURN AIRWAYS, INC. 

TRANS INTERNATIONAL AIRLINES, INC. 
WORLD AIRWAYS, INC. 


POR rhe 


Robert M. Lichtman 
Lichtman, Abeles & Anker 
1730 M Street, N. W. 
Washington, D. C. 20036 


Attorney for National Air Carrier 


Association 
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Yhe Caracas agreement contains most of the elements of the predecesser 
Pallas agreement which the Board approved pees ct to investigation of the 
CLIT fares and the discontinuance cf the reund-trip discommt. The principal - 
mozifications Fornd in the new agrecmert extend the 14-2l-day excursion fare 

nd incroduce lewer level 29-45-day excursion face as well as 
r affinity geovps of 80 ov move persons and 100 ur mere persons. 
eeewree: clearly favor the fr mios pores Pan American and 

wwge the Board to approve the Car agreement ca these prncinds and 
alse because such approval weuld terminate the present cpen-rate picied 
which the caxriecs argue would result in substantial vevenue redecohiens 
they cannot afford. 

NACA is the only persoa to ask the Beard to disapprove the agreement, 
The U. S. supplemertal carriers, spesking the agh NACA, cenew “heir earlier 
objections tn he OBIT tares and tecmi: jen of the round- ‘trip diserant. 
These ioe 10 » subject of inveghigazion in Decker 20781, and thes. 
Board's dec: n pevacoen will also dispose of NACA's ceatenhion: i 
regard wit! senect tc the instant agreement. NACA also objec ss 
affinity gre: “es, ‘incentive group fz , and grovp inclusive tour Faves 
(GIT) as unreasonable and discriminatory as regards the affinity of tour 
eae ae emer’ }/ NACA aise contends ithe Board should held a hearing 

the Caracaz eereement. 3a/ 


ing westbound from Germany only 
world include a reduction in the peak season eantbernd 
pt from 50 to 40 passengers; a limitation cn stopovers, 
Merecosecc stricted, to four exclusive ef point of rurnaround on 
the 14-28-day eacuysien and iadividual eee tour fares, snd the 
terminaticn of the Lazres o1 Cetober 31, 197 and cancellation ef 
the 45-dur excutsitn faves ae u. & milit any ” (heeeatefore available 
year-rvind and based en off-season exceuesion faves) in Light of 
sien fare sevisiens, 
ane ee i spect toa the naLicy? of the Bree eS fee 
; Califorcria prope: 
r scons, as well as “RACA! S$ cons 
the gv: 24 -astinute charters and the comning liz 
: weLiv bticke® rs, ace the sane questicas 
are before the Beard with 2% to the CBIT fares, and cus find- 
with reepect to the lather ave also applicable here 
RAGA tas filed a motion reqvesti wat the cecord in Docket 20781 be 
deemed to ‘ - the reeerd in the present preceeding. We will 
grant the motien toe the eatenk chat evidence presented in that record 
is pertinent “Ee “he Llasues in this proceeding. 
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Tae record in Docket 20781 Som 2 breakdown by fare class of 
ntie econemy-class traffic ca sy Pan American and TA in 
. these carriers have £ the Baste mactCr 
traffic whieh they expect to occu the Ceracas-egreed! 

| 


yes, ‘tne following tat " ne | 


| 
Oc ee Sore my Traf fic El Fare Category 


Number of 
Passe nse 


Normal cconomy 
Excus : 

Group inclusive 
APfinity group 
Other i 


individual travel eo eee nebrly 
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12 perce 
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its contention that the Cara cas agreement would result 
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R-9 Mid-Atlantic Readoption Resolution insofar 
as it relates to . 


Mid-Atlantic Excursion Fares-Hav 
Mid-Atlantic soe inity Group el 
U.K. -Caribbes 
Mid-AtLantic Paigrent | Fares ~- 
Caribbean-U.K. 

ié-AtLan vtic A 
Guyene/Surinam 

Pakis on/AP ene: 


Title 
, Resolution insofar as 
uw 


095a - North Atlantic 45-day Excursion 
’ Fares for Canadian Armed Forces 


Mid-Atlantic 1/28 bay Excursion Fares 
Colombia (NE) 


North Atlantic Affinity Group Fares 
- Pasom 
Canada (NEW 
\ 
Mid-Atlantic Affinity Crow 
Caribbean (Readopting an 


JT12 Group Fares for Shivs' Crew - Havana- 
Medria CONW) 3 


Mid-Atlantic Individs 
i y-Cariobean (Read 


R-L7 
«7 
(Readopting and An 
R-49 North Atlantic Group Fares for Canadian 
Armed Forces (Amending) 
2. ‘fhe Board does not find the following resolutions incorporated in 


the agreement indicated, to be adverse to the putlic interest or in viola- 
tion of the Act: 


Agreement 
C.A.3. TATA 
21537 No. Title Application 
ee ene oh 
OOlb North Atlantic Special Effectiveness 
Resolution (Tie-in) 


Mid-Atlantic Special riffe 

Resolution {Tie-in) 

Mid- Atlantic Special Readoption n Resolution 
insofer as it relates to: 


O79c - Mid-Atlantic Con yéract Bulk Inclusive 
Tour Prices-San Juan; ‘Lisbon/Madria 


Title _ Applicatiox: 


Mid-Atlantic Escape for Normal an@ Special 
Fares (Readopting and Amending) 1/2; 1/2/3 


Affinity Group Escape Provision 1/2 
(North Atlantic) 
North Atlantic Escape for Boeing 7Th7 

(Readopting and Amending) 1/2, 1/2/3 


| 

Mia Atlantic Escape for Boeing 77 1/2, 1/2/3 
| 

North Atlantic Acceleration of Expiry 1/2, 1/2/3 
| 


Saetio re - . | 
North Atlantic-Srecial Readoption 
Resolution insofar as it relates to: | 
| 
| 


OOla - Special Fuergency Escape for North 
Atlantic Agreements 1/2 
O57a - North Atlantic First Class Fares- | 
37123 1/2/3 
060 - Economy Class Conditions of Service 1/2, 1/2/3 
oG7a Joint Conference 123 Heonomy Class Fares 1/2/3 
0835 - North Atlantic Individual Inclusive 
Tour Fares (Zxpires Oct. 31, 1979) 1/2/23 
100 Conditions of Service - In-flignt 
Entertainment 1/2, 1/2/3 
250 - Sleeper Surcharge 1/2, 1/2/3 
| 


| 
Mia~Atlantic-Speciel Readoption Resolution | 
insofar as it relates to: | 
| 
| 


7a - North Atlantic First Class Fares 
JTL23 1/2/3 
060 ~ Economy Class Conditions of Service ‘1/2, 1/2/3 
067a - Joint Conference 123 Economy ClassFares 1 2/3 
100 Conditions of Service - In-flight 
Entertainment 1/2, 1/2/3 
250 - Sleeper Surcharge 1/2, 1/2/3 


| 
Revalidation of Baggage Resolutions 1/2, 1/2/3 


Agrecment 


C.A.B. 
21537 No. Title Apolication 


R-11L i) Staniiard Rescission Resolution insofar as 
it relates to: 


Maximum Stay Provision 

First Class Conditions of Service 
{amend ing) 

North Atlantic Fi 
fReadopting and 


Mid-Atlan 
and Anend: 


North Atlantic Economy Class Fares 
(Readopting and Amending) 


‘Readopting 


1 Atlantic 14/28 and Day Excursion 
{Readopting and Ar. 


soe ~India Lgreaces 1/Afchanistan/ 
1 14/35 Day Excursion Fares 


and Amending; 


Wid-Atlantic 14/28, 29/5, 14/45 and 1/35 
Day Excursion Feres (NEW) 1/2, 1/2/3 


North Atlantic Excursion Fares to Amman, 

Baghdad. Beirut, cae Damascus, 

Jerusalem, Nicosia, Teheran (Readopting 

and Amending 1/2 


North A eee "xcursion Fares to Amman, 
Baghdad, Bei : — Damascus , 

ders usalen, j ia, Teheran (Readoptin, 
and Amending 


Title 
North Atlantic 29/45 Day Excursion Fares 
(NEW) 


North Atlantic Cortract Bulk Inel.usive 
Tour Rules (Readopting anc Amending) 


North Atlantic Individual Inclusive Tour 
Fares (Readopting and Amending) 


R-hS } North Atlantic Family Fares (Amending) 
\ 


R-48 North Atlantic Group Fares for U. S. Military 
} 


Personnel (Aniending) 1/2 
| 


3. ss not find the following vesolutions, incorporated in 
the agreement indicated, +o be adverse to the public interest or in viclation 
of the Act, provisec ;, insofar as air transportation is concerned, 
approval of the following resolutions shall be subject to the sane conditions 
as previously impesed by the Board: 

x | 
i 
Agreement 
C.A.B. LATA 
21537 1D. rit) ' Application 
S22 peice nner ees apphsce = 
| 
R-8 002 #«©North Atlantic Special Readoption ResoLu- | 
tion insofar as it relates to: 

Ola - Construction Rule for Passenger 
Fares 1/2, 1/2/3 
O76i - Affinity Group Fares JT123 1/2/3 


Mid-Atlantic-Special Readoption Resolution 
insofer es it relates to: 


Ola - Construction Rule for Passenger | 
Fares 1/2, 1/2/3 

O76n - Mid-Atlantic Affinity Group Bulk 

: Travel FPrices-San Juen-Lisbor/iadrid 


Title Application 


a 


Nortn A At}antic Proportional Fares - North ‘ 
America ‘Readopting and Amending) 1/2, 1/2/3 


North Atlantic Winter Fares to/from Israel 1/2 


Nortir Atlantic Winter Group Fares to/from 
Middle East fReadopting and Amending) 1/2 


North Atlantic Group Fares to/from Israel 1/2 


7 Group Fares 
ing 1/2 


076m North Atlantic Bulk Affinity and Incentive 
Grouv Prices - Spain Portugal. (Readopting 
and Amerding) 


R-36 O76p North Atlantic Incen 
(Readopting and Aren 

R-42 984e North At 
(Version II) (Readopti 


R-L2 O84e North Atlantic Winter Group I Fares - 


hn 
ive 
Israel (Readopting and Amending) 


R-3 O8hec North Atlantic Winter Group I.T. Fares - 
Middle East {Reedopting and Am ding) 


kh. The Board aces not find the following resolutions, incorporatec 
in the agreement indicated, to be adverse to the public interest or in 
violation a the Act provided that approvel is subject to the conditions 
specified with respect to each: 


Agreement 
C.A.B. TATA 
21537 No. Title __ Application 
R-30 OT5r North Atlantic 2l-Day Group Fares to/from 
Israel (NEW) 1/2 


Agreoment 
C.AL3 
2L537 


oo Ait ~ = wena he 
R-31. Norti: At1L: 2l—Dey Groun Fares to/from 


Amman, Beirut, Cairo, Damascus, dorusalen, 


Wicosia (3 


sutions O75r 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTO? 


DOCKET 20761 


TATA AGREEMENTS RELATING LO TRANSATLANTIC FARES 


Decided: February 27, 1970 


Found that the contract bulk inclusive tour fares and rules pertaining 
thereto, including tha California pEODor oa fares and the 
imitation to Puerto Rican residents of the San Juan-Lisbon/ 
Madrid fares : not adverse to the eoetes interest or in 
violation of ederal Aviation Act of 1958, as amended. 


ee EES -trip discount on normal 
es is not adverse to the 
f the Federal ‘Aviation Act 


Found that the iers should be required to submit quarterly 
traffic da J further order of the Board. 


APPEARAL 1C3S 


in the Examiner's initial isi in addition, 
> National Air Carrier 


OPLNTON 
BY 'PHE SOARD: 
This investiration was instituted by the Board in its Order 
Pees determine whether certain resolutions of the International 
Air Transport Association (IATA) adopted at Dallas, providing for the 


elimination of the round-trip discount on normal first-class and economy -~ 


class fares and for the establishment of a class of fares known as the 


5 | 
contract bulk inclusive tour (CBIT) fares, are adverse to the public 
interest or in violation of the Federal Aviation Act of 1958 as 


2/ | 
amended (the Act)- On December 11, 1969, Examiner Arthur S. Present 


issued his initial decision, in which he found that the elimination of 


the round-trip discount is adverse to the public interest, that t 


cBrt fares, including the California proportional fares, are not | 


adverse to the public interest or in violation of the Act, and that 
: 5 | 
the San Juan-Lisbon/Madrid CBIT fares are unjustly discriminatory] 
| 


insofar as their availability is limited to residents of Puerto Rico 


where the outbound transportation originates in San Juan. The Board, 


on its own motion, determined to review the initial decision. 


| 
Subsequently, on December 29 ana 30, 1969, the IATA carrierd” 
filed a new agreement (the Caracas agreement) to be effective auring 
the period March 1, 1970 through March 31, 1971. This agreenent, 
embodies, inter alia, the same resolutions at issue in this investiga- 
tion. Accordingly, our decision of the issues herein takes account 


of the new features of the Caracas agreement, insofar as they bear” 
| 


upon the issues herein. 


Exceptions to the initial decision and priefs were filed by: the 


Yational Air Carrier Association (NACA) on behalf of those member 


| . 
carriers which ure parties to this proceeding, Pan American World 
Airways, Inc. (PAA), and Trans World Airlines, Inc. (TWA). 
| 
| 

2/ The Board also placed in issue the question of whether | pro- 
portional fares (to be added on to New York fares) established for 
specificd California points are unjustly discriminatory, or undbly 
preferential or prejudicial. | 

3/ Order 69-12-86, December 19, 1969. 

\/ The issues peculiar to the Caracas resolutions themselyes 
are dealt with in Order 70-2123 issued’ concurrectly herewith. | 

5/ American Flyers Airline Corvoration; Capitol International 
Anvers, Inc.} Overseas National Airways, Inc.j Saturn Airways, Ines 
rans International. Airlines, Ine.; and World Airways, Inc. 


n,the Boare's Bureau of Economics she Department of 


Transportation filed st ative Tour 


Operators 
its brief to the Board. 


argument has been heard, and the case stands ready for 


in accord with the Examiner's conclusion 


Ging the California proportional fares, 


Qasr 


terest or in violation of the Act. 


sifferent from those of 


the Examiner. Speci the elimination of the 


round-trip discount is not adverse to the public interest or in 


violation ef the 4 he restriction on the appli 


of the San duan-Lisben/Madrid is not unjustly 


nelusive Tour Feres the CBIT concept involves 


s (at least 4O eastbound and 20 westbound) 

te tour operators at a bulk fere price which varies according to 
fi 

the time of year. The tour orerator seats tc the 


along with a'recuired land tour having a minimum price per 


LS 


person of $100 for the first 14 days pl us $7.00 for each day over 


zhe21 stay length restriction. Three stopovers, 


oint, are permitted, with surcharges for 


shouléer and off season to some destinations. The 


as sey and @3 
contained thereir 
t/ See footnote 


. 1 


fares are noncommissionable by the air carrier, and the tour operators 


must make a 10% non-refundable deposit with the carrier three months 


before departure, with full payment a month in advance. mI 
As the Examiner found, the CBIT fares offer substantial benefits 


to the travelling public. These low fares will enable a large numbe 


of persons to travel who would not otherwise do so, and allow others 


to travel at substantially lower fares than they would otherwise pay. 
Nevertheless, the fares have been challenged by the NACA carriers, 
who urgue that they have been set at an unreasonably low level, that 
they will have a disastrous competitive impact on the supplementals, 
and that they are unjustly discriminatory or unduly preferential |! 
both in concept and in certain particular respects. 
Reasonableness of CBIT Fares. The reasonableness of the 


fares has been a subject of major controversy throughout this pro- 


ceeding. The Examiner found that the fares meet the profit-impact 
x A 


test but that no party contends that the fares cover fully allocated 


costs. In approving the CBIT fares, however, the Examiner noted, that 


e/ Under NACA's estimate of total 1970 IATA CBIT traffic over a 
guarter million passengers who would not otherwise fly will avail 
themselves of CBIT programs. 

At the outset, we here take note of WACA's additional con~ 
“tention that the Board lacks the authority to approve the CBIT fares on 
the grounds that CBIT's are an unlawful form of charter because this 
“charter” traffie is commingled with individually ticketed traffic 
contrary to Parts 207 and 212 of the Economic Regulations and because 
the CBIT's aré a form of inclusive tour charver which can be allowed 
only after a hearing to determine whether public convenience and 
necessity warrants their authorization. We find no merit in thils 
argument. In the first place, neither Part 207 nor 212 purport ito 
authorize or regulate on-route charters. U.S. and foreign route 
carriers derive their authority to operate on-route charters from 
their certificates and permits which authorize them to perform air 
transportation over the routes specified in those certificates and 
permits. In any event, CBIT's are simply not charters, but rather 
a form of group travel on regularly scheduled services. 
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. 


they would offset the cost of the capacity utilized plus the applicable 
Zoad related costs. 
The record before us does not provide us with many alternative 


bases on ‘hich to judge the reasonableness of the fares. As the 


Examiner notead, we held in Standoy Youth ¥ares~"Young Adult" Fares 


Ce no a 


» as here, the proportion of all discount traffic is so 
Jarge that it affects the carriers! scheduling and equipment purchases, 
it is inappropriate to justify these particular discount fares on *he 
| 10/ 

basis of the profit impact test. However, the only other methods 
presented of costing CBIT traffic do not establish with any degree 
of persuasiveness the proper amount of cost which should be allocated 
to CBI? treffic. Thus we must also reject a full: allocation of costs 
{in which each passenger must bear not only the cost of the capacity 
he uses tut his proportionate share of the cost of unused capacity as - 

fo apply Sully allocated costs woul.d not take into consideration 
the promotional and value of service aspects of CBIT fares which may 
warrant charging his class of traffic a lower share of capacity costs 
than other types of traffic. Nor is there any showing on this record 
thet it is necessary to apply fully allo ated costs =p CBIT traffic in 
order to prevent burdening the full fare paying passengers. NACA argues 
that the IATA carriers, in:adding capacity for discount traffic, “almost 
certainly" provide an edditional nwnber of empty seats the cost of which 


shovld be borne by discount traffie. The record, however, provides no 
? da £ 


basis for reaching this conclusicn, and even if we were to accept the 


proposition advanced by NACA,we would still be unable to determine from 


the record how many of these empty seats are generated by, or how much 


107 See Opinion and Order 69-€-140, served August, 27, 1969, pp. 21-22. 


of their cost should be borne by, CBIT passengers. Since the vasic 


block of 40 CBIT seats must be reserved: at least 90 days in advance of 
departure, and since additional blocks of seats must be purchased ia 


month in advance, the carriers should be able tc plan their operations 
with a greater degree of correlation to actual traffic than is the 
case: with the normal fare passengers. In this se the CBIT traffic 


should contribute to the overall economy of ion. both in terms 


of load factors and utilization of aircraft. : 


The short of the matter is that, as we point out in the companion 
12/ 


. \ 
order on the Caraces Resolution; 1 


| 


"Rach fare cannot be expected to meet average fully atloceted 
cost. of service. Clearly the fare structure as & whole 
must produce revenues which in the aggregate cover costs 
and provide a reasonable profit. Each component fare 

need only be reasonably related to cos+sor service but 
should not burden other farepayers.. Where the total 
market is composed of several a cass with different 
travel characteristics and elasticities of demand the 
differentiated price structure is fully justified. This 
type of pricing broadens the market, spreads cost over 
a greater volume of traffic and permits increased service 
to every passenger's benefit, and results in lower fares 
to all. 


The cost test employed by the Examiner is a novel one. He con= 


cluded that the bulk fares were reasonable because they were somewhat 


in excess of the cost of used capacity plus added load related | 


lif A PAA witness testified that the substantial increase in its 
capacity in 1970 over 1969 comes with the introduction of the Boeing 
T4u7. (fr., 92). These aircraft have, of course, been on order for 
some time. While this is not to say that carriers’ scheduling is not 
affected by discount traffic, it does underscore the difficulty in 
determining on this record what, if any, portion of unused capacity 
costs are assignable to CBIT traffic. | 

12/ Order 70-2-123, p. 3. 


this test provides us with a useful bench=- 


to censider this factor to the exclusion 
of other tests. Our main difficulty with the Examiner's test is 
that it does provide any guidance as to what share,if any, of 
unused capacity costs should be borne by each promotional fare. 
Thus if each promotional fare only were to cover capacity costs used, 
normal fare traffic 1 bear the expense of all unused capacity 
me reccrd berore us gives us no firn basis for definitively 


13/ 


resolving the issue of costing m methodology. We have recently or- 


gered an investiga*ion t determine the standards tha? should be . 
1u/ 
employed with respect to domestic discount fares, and the criteria 
developed in that proceeding may prove useful in our consideration 
of @iscount fares in i ternational air transpertaticn as well. None- 
her the CBIT fares 


for the service rend=sred. Under 


the most reliable test fer these 


ot 


the extent to which the CBI 

moares cost of * the Militar 

$4 and TWA with CEIT reves 

, adjusted to include costs 
are about on a par with off 
as load ractor ee eee CBIT 

We do not belizve is is sound 
average costs oe the year-round MAC cperation with 2 

fare specifics #22 to attract traffic to the off-peak season. 
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Located costing us2d in NACA's lond factor 
S inappro! reriate for the masons set forth above. 
rder T7O-1-147, January 29, 1970. 
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is their reasonableness in relation to other passenger fares in the 
5 ; 


overall fare structure. 


In approaching an analysis of the CBIT fares from this viewpdint, 
it, is illuminating to note several aspects of the CBIT fares, “am 
of which are novel to scheduled air transportation. The fares = 
only available for group transportation (at least 40 eastbound and 
20 westbound); there is a stay length restriction of 14-21. days; the 


| 
number of stopovers permitted is limited to three including the tprnas 


round point, with surcharges for stopovers in the shoulder and off-peak 
: . 


| 
seasons to some destinations; the passenger travelling on CBIT tours 


must purchase a land tour with a minimun Sia of $100 per person 
16 

plus $7-00 per day for each day over 1h. In addition, carriexs 
| 


may seil CBIT seats only to tour operators. The basic plock of o/20 


seats must be reserved, and the tour operator must make a 10% nen= 


refundable deposit, at least three months in advance, with full payment 
| 


one month prior to departure. Ad@itional seats may be purchased! by the 

tour operator after the initial contract only in blocks of fives, There~ 
17 | 

after, he is precluded from cancelling any seat. The tour operator 


. | 

15/ We adopted “ch the same approach in IATA Group Fares Agreement, 
36 C.A.B. 33 (1962). 

16/ The land tour must provide sleeping accommodations for the 
duration of the trip, as well as a daily program of sightseeing and or 
entertainment on at least half the number of days in the trip. 

17/ In no event may the number of seats be reduced below o/20. 


receives no comaission from the air carrier, and operates as én indirect 


18/ 


air carrier S i the risks involved in marketing the seats 
which he 

When viewed ageinst other fares availebie on scheduled services, 
we conclude that fe CBIT fares bear a reasonable relationship to the 
total fare structure. Using New York-London round-trip fares as an 
illustration, the CBTT fare levels are as follows: $220 in the ca 

19/ 

season, $190 in the shoulder season, and $175, in the cff Seasone 
She normel individual economy fares are $420 and $510 (easttound, 
from May 22 to August 3)¢ There are a nuitber of value of service 
considerations +o the passenger which render a suostantial. diffe rence 
in these classes of farés reasonable. There are no stopover restric- 
tions, group size, land package, advance purchase requirements, or. 
cancellation restrictions with normal economy fares; the only stay 
length requirement is that the travel must be completed within one 
year. There are, in addition, significant cost differences because, 
es the Examiner found, the major burden for reservations, ticketing 
end promotion will be on the tour operator who also assumes the risk 


of selling the seats he has contracted to buy. Furthermore, unlike 


all other fares no sales commission expense attaches to the CBIT's 


TA of the Board's Special Regulations (14 C.F.R. 


Part 378A). 

19/ asons are defined for eastbound CBIT's as folLews: 
peak-June 5, July 3l-August 23; shoulder-April 1-June 4, 
July G-Suly 20, August 2:-October 31, December 10-December 24; off- 
November l1-December 9, December 25-March 21. 


‘Similarly, the differences between the other fares available on 
an individual basis and the CBIT fares indicate that the latter Lover 
fares are reasonably priced for chee service eee The 14-28 coy New 
York-London round-tripexcursion fare is $300 ($350 from June L-august 9) 
with a $30 one-way surcharge for weekend travel. Two stopovers are per- 
mitted in each direction. The greater number of stopovers permitted with 

| 

this fare, and the carriage (without the requirement of advance reserva- 
tion) of traffic on an individual, rather than group, basis ecu in 
higher costs to the carrier for this traffic than for CBIT cratic. By 
the same token, the more liberal stay length requirements, the absence of 
the need to travel with a SrouP, the greater number of perniseible aia 
overs, the absence of a ground tour eeetrnenenee and the SEE to travel 
on this fare without making advance reservations all cender the service 
of this fare more valuable to the passenger than that of the cert fare. 

Most of these considerations apply with equal force to the 2903 day 
excursion fare, which varies from $250 to $295 depending on the seascn with 
no surcharges for weekend travel. The number of stopovers is legs {cone in 

| 

- either directicn) and the passenger must be willing to stay abroad for a 


| 
longer period, but again the availability of this fare on an individual 


| 

basis makes this traffic more costly to carry than CBIT traffic,) and this 
| 
5 | 

factor, along with the absence of a required ground tour, makes the fare 


more valuable to the passenger. : os be 


In the case of the individual inclusive tour (IIT) fare, which is 


$270 ($320 during June 5-July 5, and July 3l-August 23) plus a $30 weekend 


. 


422 5 


surcharge, the stay length is identical to that of the CBIT. However, 


the IIT minimum land tour price ($70) is lower than that of the CBIT, and 


the tour can be tailored to the individual's preferences. There is neither 


a group travei requirement, nor a need for advance reservations. The con- 
sequent effects of these factors on costs and value of service again are 
such that we cannot find the lower CBIT fare to be unreasonably below the 
Li? fare level. 

Likewise there are differences between the CBIT fares and group 

20/ 
inclusive tour (GIT) fares which render the lower CBIT fares reasonable. _ 
Per passenger costs of transporting the GIT minimum group size of 1S cer- 
tainly shesld pe higher than for the larger CBIT group sizes. Four stop~ 
overs are permitted and since there are no stopover surcharges, these costs 
are covered by the higher fare level. GIT reservations need only be made 
30 days in advance, with tickets issucd 21 days in advance, thus giving the 
carrier little time for adjusting schedules to traffic. The value of 
service te the passenger is greater with the GIT than with the CBIT: 
ever privileges are more liberal, the size of the group he must travel wit? 
21/ 

may be smaller, and the land tour package can be less expensive. 

The CRIT fare ancora also bear a reasonable relationship to rates 


for charter service. By its very nature, scheduled service is more costly 


than charter service on a passenger mile basis. Scheduled service must be 


2U/ The GIL fare is $238 in all but the peak season, during which time 
the fare is $288. 2 

21/ The minimam ground tour price under the GIT is only $70 for the 
first 14 days (as epposed to $100 for the CBIT) and $7 per day thereafter. 


provided on a day-in day-out basis over a fixed system of routes. 


scheduled carriers can only achieve a rather general correlation of 


schedules to demand, and their operations necessarily generate a substan- 
| 


i 
tial amount of unused seat capacity. Charter services, by contrast, 
. | 
operate on demand, and the entire capacity of the aircraft is purchased 


| 

| 

for each flight. aN | 
We find from the evidence that a sufficient fare differential) does 

| 


exist between CBIT fares and charter rates. According to NACA's exhibit 
NACA-203 comparing its 1969 per passenger revenue with CBIT faxes) fin three 
out of six major es the CBIT fares are no less than 237%, highier than 
per passenger charter revenue and in some ceases as much as 50% higher. in 
another market (New York-Rome) the differential ranges from 127% to 25% 


depending on the season. In remaining markets the differentials are as 
| 
follows: | 


New York-London iNew York-Paris 

14% : 9% 
23/ | 
shoulder 2% & 4% | 
23/ i 


off 15% 13% 


However, these differentials, as well as those shown for the othet markets, 


| 
are understated for our purpose of comparison. Just as route carriers 


receive the CBIT fare for the number of seats purchased whether or not. the 
22/ New York-Frankfurt, Los Angeles-Frankfurt, and Los Angeles-Lo- *on. 
23/ NACA revenues are based on somewhat different definitions of . 2 

seasons than CBIT fares. 


tour operator succeeds in filling them, the charter carrier receives the 
price for the entire aircraft even though some seats are empty. There- 
fore, the proper comparison is between CBIT fares and the per seat charter 
; 24/ 
revenues. Adjusting for this discrepancy, the narrow differentials for 
the shoulder periods in the New York-London and New York-Paris markets are 
increased to 7% and 10% respectively, while the peak differentials are 
increased to 20% and 15% respectively. Moreover, the number of stretched 
DC-3 aircraft operated by the supplementals will ashe during 1969 and 
“ 

1970, thereby allowing even lower rates per seat. Thus, TIA's revenues 
per seat mile for this aircraft range from ?.07 cents to 2.30 cents during 
June-September 1969, while PAA's bulk fares range from 2.75 cents to 3.27 


cents per mile in the major markets during the comparable peak and shoulder 


periods. 


Related to the above issue is the question of how much traffic the 


CBIT’s will divert from the supplementals, for one indication of whether 
the CBIT fares bear a reasonable relationship to charter rates is whether 
the CBIT's will divert’ so much charter traffic from the supplementals as 
to raise serious doubts concerning the supplemental carriers' ability to 
continue to provide transatlantic charter services to the pubilc. 

While a substantial amount of diversion will probably occur, we are 
not persuaded that the fares pose anything approaching an ominous threat 
to the existence of the supplementals. As the Examiner found, the charter 


Mf See Tr. 465. 
25/ Sce Exhibits NACA-217 and NACA-217A, and Tr. at 463. 


passenger is very price conscious, and notwithstanding the existenge in 


the past of low ATA GIT and affinity gre=p fares, the suppicnsatals have 
26/ 
experienced tremendous traffic growth. Second, in order for affinity 


ret ' : 
charter passengers (which up to now have censtituted all but a fraction of 
the supplementals' transatlantic passenger traffic) to be diverted to Cezt 


srograms, they would have to pay 2 higher price, endure the pia 
27/ 

Length reseriction, and purchase a ground tour providing for grou, 

| 

on the land portion. The Examiner found it unlikely that a lar ze jnurber cf 


affinity charter passengers would endure all these restrictions, dnd we 

i 
find no sound basis for disagreeing with his cenclusicn. As the Examiner 
noted, even if the supplerentals' diversion’ estimate i correct, heir 
1970 traffic would be nearly 40% greater than 1968 traffic, an inerease 


comparable to that forecast for PAA and TWA, an 


iF 
:, i 
daother important consideration is that the supplerentat carrie 


| 
provide direct point-to-point service in many markets in which ¢ he TATA 
carriers do not..offer CBIT Ses The CBIT fares are only previded from 
28 


te I 
certain U.S. gateway points. . For a passenger originating at mdse other 
U.S. citics to utilize CBIT SECS he would not enly have to change planes 


and/or carriers at a gateway point in mest cases, but he would siso have 


to pay the higher demestic fare te and frem-those points. The suppie= 


mentals, on the other hand, have a considerable advantage in tapping 

26] The supplenentals' compounded anmzal g growth rate in th _ trans- 
atlantic market was 60% between 1963 and 1968, Seats their eure (oe the 
market grew from 1.8% to 8. 2% during the sane period. : 

27/ ‘The evidence jndicates that only a small properticn of, round- 
trip affinity charters fall within these stay limits. 

28/ See I.D., p. 61 


these markets, for they can offer their low fares over the entire 
routing and provide superior non-stcp service as well. 

In view of the foregoing, we conclude that the CBIT fares are not 
unreasonably low and should not burden other classes of traffic. Moreover, 
we cannot Find on this record that the supplemental carriers will be unable 
to compete with the CBIT fares. Ii,at some future time, hindsight proves 
this prediction te be unduly cptimistic, we have ample power to take what- 
ever corrective action we feel necessary. And, in any event, the entire 
matter will be reviewed by us in the event that the IATA carriers seek to 
extend the CBIT fares beyond the current expiration data of March 31, 1971. 
In the interim, we will require the parties to submit traffic data to 
facilitate our monitoring of the impact of the CBIY fares 

Discrimination and Preference Issues. The NACA carviers contend that, 


29/ 
under the doctrine enunciated in the Tour Basing Fares case, the tour 


| a le 
basing feature of the CBIT fares renders them unjustly discriminatory. In 
that 1951 decision the Board found that the promotional and competitive 


benefits of the fares in issue were insufficient to justify the inherent 


discrimination involved in restricting the purchase of the reduced-fare 


tickets to those who also purchase land accomnodaticns. However, we cannot 


regard that decision as contrelling in the light of the evolution which has 


occurred in the Board's approach to these issues, as reflected in its rore 
30/ 
recent decisions. 


eS 

29/ 14 C.A.B. 257 (1951). 

30/ The 1951 case is also factually distinguishable from the present 
case. ‘hus the Board concluded in Tour Basing Fares that the justification 
advanced by the carriers was no more than that the “tour basing fares will 
increase their net revenues" and that "this in itself would not be a suffici 
justification for a discriminatory fare." Ibid at pp. 258-9. Absent from t 
case were che compelling developmental and compctitive considerations picsen 
here. : 


In the recent Standby Youth Fares Case, The Board analyzed! the 


relationship between promotional fare policy and the development of} air 


transportation and concluded that "the development of an expanding volume 


| 

of traffic must be a major adjunct to the Board's route policies and a 
32/ 

positive objective of rate policy." In the Board's view, enhanced 


traffic volumes were necessary to support the rapidly expanding and 
increasingly competitive reute system. In addition, the Board noted the 
| 


importance of establishing rates and fares designed to fill empty dapacity 
| 


without a dilution cf earnings during periods of excess capacity o¢casioned 
33/ 
by necessary re-equipment programs. And the Board also emphasized the 


i 
contribution which discount traffic makes to broaden the availability of 


modern equipment and convenient schedules, thus benefiting not only the 
| 34/ 


passengers moving on discount fares but normal fare traffic as weil. 
I 
| 
| 
In our judgment, the findings in the Youth Fares Case epply equally 
3s . i 
to the tour basing fares at issues in this proceeding as in the youth 


fares. The substantial promoticnal and developmental aspects of these 
fares have been detailed in the initial decision and need not be repeated 
here. Indeed, the need for promotion and development is now even more 
pressing in light of the recent introduction cf wide-bodied jets in the 
North Atlantic service. | 
Sriaton ane Order 69-8-140, served August 27, 1969. 
ibid, P+ 4. 


Ibid, pp. 9-10. 
Ibid, pp. 10-11. 


Moreover, we believe that the restriction of the applicability of the 
bulk fares to persons who purchase certain ground accommodations is a 
reasonable one. The CBIT fares appeal to a group for whom travel is highly 
discretionary--the vacation traveler. While some normal fare-paying passen- 
gers may be diverted to CBIT's from regular economy service, the cbject of 
the fares is to encourage individuals who otherwise would not avail then- 
selves of scheduled transatlantic air travel to do so. The regimentation 
inherent in the CBIT'’s will discourage businessmen (a market generally 
considered to be inelastic) from the use of the reduced fares. These and 
many other normai fare-paying passengers will be unwilling to tie them- 


Selves down to the required land arrangements and will continue to travel 


at regular economy- or first-class fares. The new fares will therefore 


appeal te a market which has great growth potential, while tending to 
exclude other markets which now use regular fare service. This will 
serve to minimize diversion and increase net revenues to the carriers. 
We must also consider the fact that the Board has authorized the 
supplemental carriers to provide inclusive tour charters that are quite 
“similer to the CBIT's. The supplementals have no inherent rights to a 
monopoly ir this category of the travel market. If the scheduled car- 
riers are to compete with the supplementals, they must have the ability 


to offer a reasonable alternative to the traveler. We therefore find 
S/ 


the tour basing feature of the CBIT fares not unjustly discriminatory. 


35/ In light of our findings as to the reasonableness of the CBIT 
fares above, NACA's argument that the fares unjustly discriminate against 
normal fare paying passengers because they are unreasonable is without 
merit. 
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We turn now to two specific aspects of the CBIT resolutions which 
heve been challenged as unjustly discriminatory or unduly preferential: 
the California proportional fares and the restriction of San Juan-Lisbon/ 
Madrid CBIT's to residents of Puerto Rico where the outbound Soe pssst 
originates in San Juan. The California proportional fares were ugheld by 
the Examiner in the face of an argument by the supplementals that they 
are unduly preferential to California travellers and unduly prejudicial 
to passengers originating in interior U.S. points. We afZirm the [Examiner 
on this issue. | . 

The proportional fares established generally cover the major U.S.- 
Eurepe gateways. The California proportionals were, as the examiner 
found, largely eeesaioned by heavy competition in this market Erom the 
supplemental carriers. They bring the California-Europe fares in| Line on 


a per-mile basis with the New York-Europe fares. NACA argues that there is 


no reason for not establishing fares on a per-mile basis to other) U.S. points. 


As TWA points out,, however, there is no other competitive situation like 

the California market. Another factor which would inhibit the adopticn of 

equal per-mile fares to all interior points is that most IATA carriers have 
| 


very limited, if any, authority to interior U.S. points. Thus it) is 


unlikely that they would be willing to absorb the large reductions in 
 26f, | 
revenue that would necessarily be entailed from such fares, and on this 


record, we find no basis to require them to do so, especially in jthe absen 


i 
i 


of any complaint on behalf of any of the interior cities. 


36/ See Tr., 521-522. 


On the other hand, we disagree with the Examiner's finding that 
the restriction to Puerto Rican residents in the San Juan-Lisbon/Madrid 
CBIT fares is unjustly discriminatory. The restriction was designed to 
avoid revenue dilution'in the relatively thin South American-Europe 
market. Since the resolution does allow the use of CBIT's by Puerto 
Rican residents and since CBIT fares are available to all persons 
originating from the U.S., it does not appear that this restriction 
will affect traffic moving in air transportation, within the meaning of 
the Act, to any significant degree, nor is it intended to do so. The 


discrimination, if any, is to persons travelling between South Anerica 


and Europe, and who are thus not in air transportation. Under these 


circumstances, we conclude that the restriction is neither unjustly dis- 


cximinatory nor adverse to the public interest. 

Elimination of Round-Trip Discount. Prior to the Dallas agreement 
(which first embodied the resolutions at issue in this proceeding), the 
JATA carriers granted a five percent discount on all normal first- and 
econonmy-class round-trip tickets. This discount was eliminated by the 
Dallas egreement, and has not been restored by the Caracas agreement. 
The climination of the discount constitutes a form of increase in the 
normal fare levels, and we directed that it be investigated because of 
questions raised as to the reasonableness of the action and allegaticns 
by the NACA carriers that the purpose of the discount elimination wa 
to finance destructive low fare competition with the supplementals. 

The Examiner disapproved the elimination of the discount on the 


grounds that the IATA carriers nad not demonstrated sufficient need for 


additional revenues to warrant this action and because other fare 

adjustments in the Dallas agreement were not appropriate offsets to the 
elimination of the discount. We have, for the reasons set forth bélow, 
determined to approve the discount elimination. 


To begin with, there appears to be no substance to the claim that 


the purpose or effect of the discount elimination is the subsidization 


of the low fares as a competitive weapon against the supplemental 


carriers. There is no evidence that the IATA carriers in fact had! such 
| 


a purpose, and, in light of our previous findings as to the reasonable- 
ness of the CBIT fares, the subsidization argument must be rejected. 


Turning to the revenue needs of the carriers, the trend in return 


on investment for the North Atlantic operations of PAA and TWA is shown 
38/ 

on the following table: 

Period TWA 


Year 1965 ; : <), -eaaeasz 
Year 1966 . : . 14.10 
Year 1967 ; 13.47 


Year 1968 ‘ . 14.45 


Year 1969 x) * 15.9 
- 


| 
37/ As well as our findings in Order 70=2-123 regarding the reasonableness 
of the other discount fares contained in the Caracas resolution. | 
38/ Source: 1965 - 8 - I.D. p. 15 
1969 - Preliminary Form 41 Reports. 
The figures for TWA include Pacific military charter services for certain 
periods. 


tt will be seen that, whil2 TWA has enjeyed substantial earnings through- 
cut the pericd, PAA has reported deficient earnings, when measured against 
39/ 
the standard cf 10.25 percent for large demestic trunk lines, in each 
year after 1966, Mcreover, the combined returns of both carriers has 
becn below the stendard beginning with the fiscal year 1968, and for the 
40/ 
latest 12-ments pericd ‘stands at only 6.4%. Considering the present 
inflationary trends, the irnediate future promises no significant 
41/ 

imprevement. 

The Examiner's conclusion that the carriers had not shown 2a need 


for increased revenues was predicated upon his view that PAA’s results - 
P 


shcvld not be censidered. However, the Beard has always considered the 
42/ 


needs, under honest, economical and efficient management, of all carriers 


in determining the reascnableness of passenger fares. Indeed, it is 
doubtful wheather a competitive air transpert system could long survive 
under fares which meet only the needs of the low cost carrier. The 


Examiner's reliance on a passing reference to the lowest cost operatcr 
43/ 
made by way of dictum in TATA Traffic Conference Resolution, was thus 


clearly misplaced. 


See General Passenger-Fare Investigation, 32 C.A.5. 291, 308-9 


4G/ Rates of return cn investment, excluding investment tax credits, 
for the transatlantic cperatiens of the two carriers for the last two 
fiscal years are as fellews: 

Pan American TWA Combined 

¥/F June 30, 1968 7 14.69% 8.56% 
Y/E June 30, 1969 12.53 7.38 
Calendar 1969 15.9 6.4 

41/ The Examiner s conclusion that the carriers’ economic positicn 
would impreve in 1970 as compared with 1968 was based upon a fallacious 
cemparisen of prejected increases in unit cests and total revenues. 
(Sec 1.D. p. 17). 

42/ As indzed Secticn 1002(e) specifies. And see General Passenger- 
Fare Tvestigatien, 32 C.A.B. 291 (1960). 

43/ 6 C.A.B. 039 41946). 


On the other hand, it is perfectly true that there is a wide, 
disparity in earnings between PAA and TWA which raises a4 question as 
to whether PAA's results are consistent with econcmical weet. 
While the difference in earnings as between the two carriers may be, in 


part at least, attributable to different route structures, differant 


access to particular markets, and differences in the methed of allocating 


44/ 


costs, the record does not establish this. Nevertheless, it ha's nct 


been shown that PAA's failure to achieve a reasonabl2 return is due tc 


its failure to conform to the standard of henest, econcmical, and 
| 


efficient management. Accordingly, we find that the ccmbined earnings 


5 


deficiencies of the two carriers are a facter to be weighed with the 
benefits to the travelling public discussed below. 


We must also consider this fare increase as one part ef a much 
larger fare package which, when viewed in its entirety, cffers “abstanti«}. 


benefits to the public. For the Dallas resclutions and to an even greater 
extent the Caracas agreement, both provide for significantly impreved 


individual excursion fares which will bring new low-cost travel to sub- 


stantial segments of the travelling public, and reduce the impact cf 


| 

44/ Labor difficulties experienced by PAA may have been partially 
responsible for the carrier's precipitous drop in earnings in 1969. One 
other explanatery factor suggested by the examiner was the fact that TWA-s 
707-300 aircraft are cperated with a greater number of seats than these 
of PAA. This,however, appears to be merely the result ef differences in 
mix between first-class and econcmy-class seats. His further sugzesticn 
that 1969 operating results were influenced by non-recurring costs related 
to the inauguration of B-747 service does net take inte consideration the 
fact that such costs are not permitted to be charged against current expense 
under our Uniform System of Accounts. 


45/ 


the elimination of the discount. 

Under the Pallas resolutions considered by the Examiner, the individual 
inclusive tour (IIT) and 14-21 day excursion fares which were maintained 
at their previcus levels were extended, with surcharges, to previously 
bincked-out peak and weckend periods, thus providing year-round fares to 
judividual Lravellers at a substantial discount from normal economy fares. 
The Caracas agreement ‘extended the excursion fare to 28 days and estab- 
lished even tower excursion fares with a 29-45 day stay length restric- 
tion. All individual travellers wishing to remain abroad for 14 through 
45 Gays may now travel on any day of the year at a substantial saving over 
normal economy fares. The effect of these attractive fares will be not 
only to offer substantial savings lo a larger number of passengers, but 


to reduce the number cf passengers subject to the round-triv discount 


as well. ‘Thus, while 23.7% of TWA and PAA economy passengers travelled 


at excursion fares in 1968, they expect that 37.9% wiil do so in 1970. 
Moreover, the number of normal economy~fare passengers affected by the 


disccunt elimination is expected to decrease from 51.1% to 34.6% of 


————EEE 
45/ At the outset we take note oL the controversy as to the 
meaning of a statement contained in a Board letter dated October 15, 
1968 to the president of PAA, in connection with the pending negotia- 
tion in Dallas, that “any change in the round-trip discount should 

be accompanied py offsetting fare adjustments." The Examiner appears 
to have concluded that the offset in fare adjustments, when set against 
the discount elimination, must result in no change in net revenues to 
the gir carriers He also believed that the offsetting fare reduc- 
tions should affect a number of passengers equal to that affected by 
the discount elimination. We take a broader view of the matter. In 
ous judgement, the important consideration is whether the public 
benefits resulting frem the entire agreement are substantial enough 

to warrant our approval rotwithstanding the discount elimination. 

We find this to be the case. 


: 
total economy-class traffic during the same period. Finally, it appears 


i ' | 
from the record that the overall net dollar benefit to the travelling 
public from the liberalization of excursion fares under the Dalias 
agreement largely balanced the elimination of the economy~class round- 


trip discount, and the palance will clearly be more favorable under the 


In sum, taking into account the less than satisfactory earnings 


posture of the combined carriers, the substantial savings made available 


to the public by the new excursion fares and the lessened impact of the 


i 

* . - : = s 2 - rs = i 

discount elimination, we cannot find the discount elimination is | 
. | + 


46/ . 
unreasonable. ; ihe 


Reporting Requirements. As previously stated, we have deternined 
to require submission of traffic data by the carrier parties to this 
proceeding. This data will be useful in any subsequent review of the 
CBIT's that may be necessary. It wili enable us to determine the! impact 

. 


of the CBIT's on both route and supplemental carriers, as well as on 


tour operators and the travelling public. 
| 
While it is true that the carriers are now submitting certain data 
to the Board, these submissions are purely voluntary, and they do not 
| 
: 
46/ In disapproving the discount elimination, the: Examiner also 
relied upon the Local Cartage Agreement Case, 15 C.A.B. 850 (1952) 
which held that the Board will not approve an agreement which has among 
its aspects elements plainly repugnant to anti-trust principles, ‘unless 
there is a clear showing that the agreement is required by a serious need 
or in order to secure important public benefits. The Examiner bélieved 
that there were no such needs or benefits shown here, and thus the dis- 
count elimination should not be approved. However, the Examiner!s use 
of that principle in this case is misplaced. We did find important publ 
bencfits in our approval of the IATA conference machinery (IATA Traffic 
Conference Resolution, supra). But the Board has never applied this test 
to cach and every IATA fare. To do so would utterly destroy the! rate 
making flexibility which is essential if the IATA system is to function, 


436 
break down traffic sufficiently for the Board's purposes. We have 
decided, however, to amend the reporting requirements imposed by the 
Examiner to conform to the Bureau of Ecencmics suggestions. Thus we 


will require only directional total transatlantic, California-Eurcpe, 


and other U.$.-Europe data of the route carriers, and the data will only 


need to be submitted cn a quarterly, rather than a menthly basis. This 
should strike a reasonable balance between the burden cn the carriers 
of providing the information on the ene hand, and cn the other, the need 
for the information we have outlined above. 

Ultimate Findings. On the basis of the foregoing facts and ccn- 
siderations and all of the evidence of record, it is found that: 

1. The contract bulk inclusive tour fares and rules pertaining 
thereto, including the California preporticnal fares and the limitation 
to Pucrto Rican residents of the San Juan-Lisben/Madrid fares, are not 
adverse to the public interest or in violaticen of the Act; 

2. The elimination of the round-trip disccunt on nermal first- 
class and econemy-class tickets is not adverse te the public interest 

mor in violation of the Act; 

3. Pan American World Airways, Inc., frans Werld Airlines, Inc., 
American Flyers Airline Corp., Capitol International Airways, Inc., 
Overseas Naticnal Airways, Inc., Saturn Airways, Inc., Trans Inter- 
national Airlines, Inc., and World Airways, Inc. should be required 
to supply the data listed in the Appendix to the order attached hereto; 
and 

4. The record herein should remain open to receive such data until 
further order of the Board. 


An appropriate order is attached. 
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Lae | 

BROWNE, Chairman, GILLILLAND, Vice Chairman, and MINETTI, MURPHY and 

ADAMS, Members, concurred in the above opinion. MINETTI and MURPHY, Members, 
| 


filed the attached separate statement. 


STATEMENT OF MEMBERS MURFHY AND MINETTI: 


We would approve the Dallas resolutions as amended at Caracas through 


i 
March 31, 1971 except for the CBIT provisions which we would prefer to 
approve only through September 30, 1970. : 2 
While we dissented to the elimination of the round trip aiscount in 
! 
Order 69-:-138, we now concur for the reasons set out at length in the 
opinion in the Board's action permitting its elimination. As a result or 
| 
ae the Caracas amendments to the previous Dallas resolutions, it now appears 


| 
Wad that there have been significant offsetting fare adjustments. Moreover, 
there is a demonstrable requirement for added revenues since the con ined 
i 
earnings of the U.S. scheduled carriers on the North Atlantic have continued 


their downward trend. Finally, we believe that the requirement for detailed 
t | 


-reports of traffic by our scheduled and supplemental carriers resulting from 


the new fares will enable us to measure their precise impact on the supple- 
mentals. 

As indicated, however, we would prefer to approve the CBIT fares only 
through September 30, 1970. The Government of the United Kingdom has recently 
denied World Airways landing rights for a series of inclusive tour charters 
unless the inclusive tour price is raised to the level of IATA'S CBIT fares. 
It appears that a number of other European governments intend 6 take the 


same action. 


As a result, CBIT fares established by IATA carriers through the rate 


machinery of their private trade organization are being expanded, through 


governnental action, to apply to a class of carriers who aré excluded 
from the couneils of IATA and deried’a voice in its deliberations We 
are gravely concerned from a legal and policy viewpoint regarding the 
consistency of such cenbined carrier-gevernment action with our basic 


Y.S. antitrust laws and principle 


/s/ ROBERT T. MURPHY 


/s/ Gs JOSEPH MINETTI 


Order 70-2-12), 


UNITS) STs OF AMERICI 
NE AERONAUTICS BOARD 


fal 
Ve 


nat ih ORES 
Docket 20781 


A £vl) public hearing having been held in Docket 20781 and the Board, 
upon consideration of the record, having issued its opinion containing its 
findings and conclusions, which is attached hereto and made a part hereof; 

IS ORDERED THAT: 
Pan American World Airways, Inc., Trans World Airlines, Inc., 
Plyers Airline Corp., Capitol International Airways, Inc., 
National Airways, EC Saturn Airways, Inc., Trans Inter- 
hirlines, Inc., and World Airways, Inc., be and they hereby 
cc to supply information in accordance with the provisicns of 
ix attached hereto; 
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. 
2, The record herein shall remain open until further oréer | lof the 
Board for the Ears of receiving the information required in the 
preceding paregravh; and 


3. The investigation instituted by Order 69-1.~138 be and it hereby 
is terminated. 


By the Civil Aeronautics Board: 


HARRY J. ZINK 


Secretary 


APPENDIX 
Page 1 of 2 
Information To Be Supplied by Carriers 
The carriers are directed to provide traffic data as des¢ribed 
below for each quarter until further order of* the Board. The!/data are 
to be supplied within 45 days of the end of each quarter. 


I. Pan American World Airways, Inc., and T World Airlines 


ns 
inc., are to supply the number of one-way passeng rs originated, oy 


direction and in total, for each of the markets = categories of fares 
as follows: : i 


A. Markets 
Total Transatlantic 


Total California - Europe 
Total U. S. - Europe other than California 


Categories of Fares 


First Class 
Econony - Peak 
- Basic 
Excursion - 14-28 day 
- 29-. ~45 day 
ther Individual Excursion 
Individual Inclusive Tour 
Group Inclusive Tour 
Contract Bulk Inclusive Tour 
Affinity Groups - 15 or 25 
- 40 
- 80 
- 100 
Incentive Group 
Family Fares 
All other discount fares 
Charter (Excluding Military) 


n Flyers Airline Corp., Capitol Internationa 
inc., Overseas [a cio Airways, Inc., Saturn Airways, Inc.,_ ; Inter- 
aoe Airlines, Ine., and World Airways, Inc., are each ted to 
‘ormation EN, for total United Stee 


Number Number of One-Hay 
One-Way Seats Passengers 
Provided __ Carried 


Pro Rata Affinity 


Other 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. . 
ee Order 70-2-125 
Adopted by the Civil Aeronautics Board 
at its office in Washington, D.C. 
on the 27th day of February, 1970 


| 

Agreements of the International 
Docket 20781. 
| 


Air Transport Association (IATA) 
Relating to Transatlantic Fares 


Agreement adopted by Joint 

Conference of the International 
Air Transport Association (IATA) 
Relating to Transatlantic Fares 


Docket 21770) 
Agreement CAB 21537 


oe 08 eo oe ee 


On February 13, 1970 a motion for leave to file an otherwise 
unauthorized pleading was filed by the National Air Carrier Association 
(NACA) on behalf of its member carriers which are parties to these pro- 
ceedings. 1/ The pleading NACA seeks to file is a supplement to its brief 
filed in Docket 20781 and its statement and complaint in Docket 21770. 
NACA alleges that the United Kingdom Board of Trade on February 10, 1970 
refuscd to grant landing and uplift rights for a series of inclusive tour 
charters (ITC's) to be performed by World Airways, Inc. on the grounds 
that the inclusive tour price to be charged was less than the applicable 
minimun tour price under the contract bulk inclusive tour (CBIT)! fares. 
On February 26, the NACA carriers filed a further motion for leave to 
file an affidavit which sets forth certain additional facts bearing 
upon the foregoing matter. 


Because of the serious nature of these allegations, the Board finds 
that good cause has been shown for the filing of the supplemental pleading 
and affidavit and accordingly we have determined to grant NACA's motions. 


The relief prayed for in NACA's supplemental pleading is that if 
the Board decides to approve the CBIT's, the Board should limit ‘its 
approval by imposing a condition that "the CBIT fares shall not |be 
effective with respect to air transportation between the U.S. and any 
country which either refuses landing and uplift rights for ITc's, or 
fequires as a condition of granting such rights that ITC tour prices 

| 
. , 
1/ American Flyers Airline Corp. ; Capitol International Airways, Inc.; 
Overseas National Airways, Inc.; Saturn Airways, Inc.; Trans International 
Airlines, Inc.; and World Airways, Inc. | 
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exceed the minimum levels established by the Board in Part 378." 2/ 
In addition, on February 25, 1970 NACA filed a.request for further 
oral argument on these issues. 


We have, in the opinion and order issued concurrently herewith, 3/ 
determined to approve the CBIT fares. Assuming, arguendo, that NACA's 
allegations are true, we find that these allegations do not necessitate 
any modification of that determination, nor do we find that further oral 
argument on these issues is necessary. he impact of the CBIT's on the 
supplemental carriers' traffic was, to be sure, an issue of considerable 
concern to us in Docket 20781. However, our finding that the diversionary 
effects of the CBIT's would not impair the viability of the supplemental 
carriers is not affected by the actions of the United Kingdom with respect 
to ITC's. As the examiner found, the supplementals have heretofore con- 
ducted an insubstantial volume of IfC operations, and the main impact of 
the CBIT's will thus be on the supplementals' affinity charter traffic. 
ThcoccLoce, ii does not appear that the alleged action of the United Kingdon 
would so affect the competitive balance between the supplemental carriers 
and the IATA carriers as to justify our conditioning the IATA agreement as 
proposed, at this juncture. ‘ 


We wish to make it clear, however, that the Board views with concern 
any governmental actions which would in effect require the non-IATA supple- 
mental carriers to adhere to rates agreed upon by IATA carriers. These 
actions could well have the effect of so restricting the supplementals' 
ability to compete effectively for volume inclusive tour travel as to 
amount to a denial of their participation in that market. In addition, 
the Board views with considerable disfavor the concept that.the ZATA 
rates shall control carriers who do not belong to IATA and who neither 
participate in the JATA deliberations nor possess any right to vote on 
the resolutions. 


The matzer of governmental conditions upon ITC rates is, of course, 
merely a part of the over-all problem-of obtaining landing rights for 
ITC's. At this point it is unclear as to how many foreign governments 
will seek to impose rate conditions on ITC charters, how many ITC flights 
will be authorized during the coming season, and what the combined effect 
of those restrictions will prove to be. At this juncture, however, the 
Board believes that the entire problem is one more appropriately to be 
dealt with on an intergovernmental level rather than through attempting 
to condition the IATA agreement in a manner which may well prove to be 
inflexible and create impediments to obtaining the desired results 
throvgh negotiation. However, the Board will not hesitate to take any 
uction which may subsequently prove necessary, including the reopening 
or conditioning of the IATA agreements, if we find that the combined 
effect of those agreements and the actions of foreign governments 
threatens the competitive condition or viability of U.S. carriers. 


ACCORDINGLY, 11 IS ORDERED THAT: 


1. The motions of the National Air Carrier Association (NACA) 


ee = 
2/ See Part 378 of the Board's Special Regulations (14 CFR Part 378). 
3B/ Order 70-2-12h. 


| 
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filed February 13 and 26, 1970 for leave to file an otherwise un- 


authorized pleading and an affidavit be and they hereby are granted; 
I 


2. The relief prayed for in NACA's supplement to its brief in 
Docket 20781 and its statement and complaint in Docket 21770 be |and it 
hereby is denied; and 

3. NACA's request for further oral argument be and it hereby is 
denied. 


By the Civil Aeronautics Board: 


(SEAL) : Secretary 


| 
| 
| 
| 
HARRY. J. ZINK | 
| 
| 
| 


. : i 
SEE SEPARATE STATEMENT OF MEMBERS MURPHY AND MINETTI ON ORDER 70-2=12h. 
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NOTE 
There follows a letter from Assistant Attorney General McLaren, 
Antitrust Division, Department of Justice, to Chairman Browne, CAB, 
dated February 27, 1970, stamped as received in the office of 
Chairman Browne at 1:58 p.m. on February 27, 1970, and Chairman 


Browne's response thereto dated March 2, 1970. 


This correspondence was not initially filed in CAB Dockets 20781 


and 21770 but in the Board's general files. However, Assistant 
Attorney General McLaren's letter of February 27 was filed in 

Docket 21770 on April 7, 1970, as an attachment to a motion by 
petitioners. 

Counsel for the Board refuse to include petitioners' April 7 
motion or the February 27 letter in the "certified list of all documents, 
‘transcripts of testimony, exhibits and other material comprising the 
record” (Rule 17(b), Fed. Rules App. Proc.) on the ground that those 
documents are not part of record upon which was entered the orders of 
the Board challenged in this proceeding. But Board counsel have no 
objection to authentic copies of the February 27 letter or the response 


thereto being presented to the Court. 


ASSISTONT ATIORNUY GENLRAL 
NWHITRUST DIVISION 


Alepartment of Hustice 
Mashinaten, 1. 20530" 


eecase 27, 1970 


| 
i 
Honorable Secor Browne 
Chairman 
Civil Aeronautics Board. 
Washington, D. C. 
| 
| 


Dear Mr. Chairman: 
| 


We recently have heen advised that the United Kingdom 
appears to have conditioned inclusive tour charter landing 
and uplift sights upon inexease of the ITC rate to at least 
equal the contract bulk inclusive tour (CRIT) rate charged 
hy scheduled carriers. The present IfC rate is a legal 
rate permitted by this Board, This action would appear to-. 
have very substantial anticompetitive conseauences, and be 
of substantial detriment to air travelers and the inter- 

national air transport system, 


In CAB pocsers 20781 and 21770, che Board has Neco 
it the fare resolutions adopted by TATA at meetings held 
in Dallas, ees in January 1969 and in Caracas, Venezuela, 
in November-December 1969. Among the many resolutions, 
several relate to the fare to he charged by: the scheduled 
carriers on their CRIT charters. CAB Dockets 20781 and 
21770 set the CBIT tour prices at approximately $44-63 
above inclusive tour charter (ITC) tour prices proposed 
by the U.S. supplemental carriers. The ITC fares are in 
compliance with all Board regulations. , ae 

As we understand the recent developments, the United 
Zingdom, a member of the European Civil Aviation Conference 
(ECAC), and possibly other members of ECAC, have conditioned 
landing and uplift rights on an 18-flight ic program to be 
Elown by World Airways, a U.S. supplemental carrier, |on ITC 
tour fares being at least the same as the minimum CRIT tour 
fares charged by the scheduled carriers, The effect of 
this condition is to equate CBIT and ITC fares. 
| 

CBIT and ITC tours differ in significant respects. 
Fewer conditions are imposed on CBIT arrangements. There 
is no requirement of full plane charter and travelers need 
not maze three stops as a group. Because of these differ- 
ences the market has priced ITC fares lower. At equivalent 
fares, ITC arrangements would appear to suffer a seehoes 
competitive disability. 
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The major effects of the actions reported would 
appear to be as follows. 


Pirst, travelers wonld be deprived of a rate and ser- 
vice combination of a type they have found increasingly 
ateyaetive. : 


Second, surplemental carriers, which have stimulated 
the develooment of the bull transportation market, and 
performed vell in compecition with ferreian carriers, would 
be severely restricted in their efforts to compete and to 
eomelop the advantages of services which they are certifi- 
cated to provide, and which are authorized by relevant CA 
reputations coucerning charter fares. 


Third, the U.K. would in effact overrule the Board's 
JfC cate determination. 


Fourth, a precedent: for rate contro). by manipnlati.on 
of landing right authorities will’ have been established, 
Shis precedent can be expected to commend itself to other 
countries subscribing to ECAC, in view of the stated 
policies of that body. : 


Under these circumstances, it appears that unconditional 
approval of the CBIT fares would have substantial adverse 
effects. Rased upon this understanding cf the situation, 
we supzest that the Board, if it approves the fares perdinag 
in Yiockets 20731 and 21770, condition its approval in a 
pauner that would dissuade action of the sort reported. 

An appropriate condition would be that the Board's approval 
of the fares under consideration by it shall not he effec- 
tive with respect to air transportation between the U.S. 
and eny ecuntey which either refuses landing and uplift 
riehts for ffC's, ox requires as a condition of granting 
such rights that ITC tour prices exceed the minimum levels 
established by the Board in Part 378, or imposes conditions 
on TPC landing and uplitr rights more onerous than these 
imposed on sched:led air carviers. uch a condition would, 
of course, be operative wherever the restrictive acts 

cee ced, whether or not they now exist in any particular 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 23,988 


NATIONAL AIR CARRIER ASSOCIATION, 
AMERICAN FLYERS AIRLINE CORPORATION, 
CAPITOL INTERNATIONAL AIRWAYS, INC., 
OVERSEAS NATIONAL AIRWAYS, INC., 
SATURN AIRWAYS, INC., 

TRANS INTERNATIONAL AIRLINES, INC., 
WORLD AIRWAYS, INC., 


CIVIL AERONAUTICS BOARD, 


PAN AMERICAN WORLD AIRWAYS, INC., et al, 


On Petition for Review of Orders - 
of the Civil Aeronautics Board 


BRIEF FOR PETITIONERS 


STATEMENT OF ISSUES PRESENTED 


1. Whether the Civil Aeronautics Board failed to provide adequate op- 
portunity for the development of a factual record on which to determine 
whether the new transatlantic fare agreements adopted by member air | carri- 
ers of the International Air Transport Association at Caracas, Venezuela, were 
lawful and not adverse to the public interest. | 


2. Whether the Board erred in approving the Caracas fare agreements 
without giving weight to the fact that they violated the antitrust laws, or in- 
quiring whether the agreements met a serious transportation need or provided 
public benefits of sufficient importance to warrant granting them antitrust im- 
munity. 


3. Whether the Board erred in approving the elimination of the round- 
trip discount for normal economy and first-class fares on the basis of the ab- 
normally low rate of return experienced by a single carrier, and in the absence 
of evidence that a fare increase was needed by any other carrier. 


4. Whether the Board’s findings are adequate to support its conclusion 
that the various group fares adopted by the Caracas agreements are neither un- 
reasonable nor unjustly discriminatory. 


An earlier phase of this case was before the Court in No. 23,012, under 
the name National Air Carrier Association, et al. v. Civil Aeronautics Board. 


REFERENCES TO RULINGS 


The orders of the Civil Aeronautics Board under review (Orders 70-2-123 
and 70-2-124) were issued on February 27, 1970 and are reproduced at pp. 
393-440 of the Appendix. Neither of these orders has yet been officially re- 
ported. 


STATEMENT OF THE CASE 


This case involves another phase in a continuing controversy concerning 
transatlantic passenger air fares. The first phase of the controversy was before 
this Court in No. 23,012, decided May 28, 1970. The Court there affirmed 
in part and reversed in part orders of the Civil Aeronautics Board which had 


approved (subject to certain conditions and limitations) fare agreements adopted 
by traffic conferences of the International Air Transport Association (IATA) in 


3 


Dallas, Texas in January and February 1969. The Court affirmed the portions 
of those orders which approved for an interim period, pending an evidentiary 
investigation, the agreements (called “resolutions”) which (a) eliminated the 5 
per cent round-trip discount on normal first-class and economy fares, and (b) 
established so-called contract bulk inclusive tour (CBIT) fares, but reversed the 
portions which approved the affinity group fares, group inclusive tour (GIT) 
fares, and incentive group fares. 


Subsequent to the filing of the petition for review in No. 23,012, two 
events occurred — both noted in this Court’s opinion — which give rise to the 
present case. First, the Board’s investigation relating to the round-trip discount 
and CBIT fares was concluded. Second, while the investigation was in progress, 
the Dallas fare agreements themselves were terminated as a result of action by 
a single IATA carrier, Alitalia, which exercised a right granted by the agree- 
ments to withdraw its consent. This action led to an open-rate situation and 
to another round of traffic conferences held in Caracas, Venezuela, in Novem- 
ber and December 1969, at which a new set of fare resolutions was adopted. 
These resolutions readopted without substantial change most of the fares pro- 
vided in the Dallas resolutions and added some new ones as well. The Caracas 
resolutions were made the subject of a new and summary proceeding before 
the Board. | 


On February 27, 1970, the Board issued two orders, one concluding its 


investigation concerning the CBIT fares and the round-trip discount (Order 70- 
2-124) and the other approving the new fare resolutions adopted at Caracas 
(Order 70-2-123). The order concluding the investigation was accompanied by 
an opinion setting forth the Board’s findings of fact and conclusions of law, 
and the order approving the Caracas fares relied in part on those findings and 
conclusions. Because of the interrelationship of these two orders, petitioners 
have brought them beth before this Court by means of a single petition for 


review. 


A. The Investigation of the CBIT Fares and the 
Elimination of the Round-Trip Discount 


In Order 69-4-138, issued April 30, 1969, which was before this Court in 
No. 23,012, the Board ordered an investigation to determine whether the agree- 
ments eliminating the round-trip discount and establishing the CBIT fares “are 
adverse to the public interest or in violation of the Federal Aviation Act of 
1958, and whether the fares, rules, conditions and provisions which are, or will 
be, established pursuant to such agreements are or will be unjustly discrimina- 
tory or unduly preferential or unduly prejudicial . . .” (A-I 268).! 


In accordance with the Board’s procedural rules, the investigation com- 
menced with a notice to all parties to attend a prehearing conference on May 
28, 1969, and to file’ by May 21 any motions, proposed statements of issues, 
and requests for information (A-II 40). See 14 CFR, Part 302. On May 21, 
petitioners (hereinafter referred to as “NACA”)? filed a motion for joinder of 
necessary and indispensable parties, requesting that IATA and all United States 
and foreign carriers who were parties to the agreements in issue? or who file 
tariffs thereunder be made parties to the investigation. The motion asserted 
that these parties not only had a direct interest in the proceeding, but also 
“possess cost, traffic and other information, not otherwise available, that will 
be required to insure the development of a full record in the proceedings.” 
(A-II 41-43.) NACA’s motion was opposed by Pan American, which argued in 
its answer that there had been no showing that “there is any information in 
the possession of these parties that is indispensable to the decision in this in- 
vestigation and which cannot be obtained through other more conventional 
sources.” (A-II 64-65.) 


1 The Appendix in No. 23,012 will be cited herein as Al, and the Appendix prepared for 
the present case will be cited as A-II. 


2 National Air Carrier Association (NACA) is a trade association composed of ten U.S. supple- 
mental air carriers. The other petitioners herein are the six member carriers who are author- 
ized to provide transatlantic charter services. 


3 Two US. carriers (Pan American World Airways and Trans World Airlines (TWA)) and 
at least 19 foreign carriers were parties to the agreement. 


Also on May 21, NACA filed a prehearing conference submission setting 
forth proposed issues and requests for information to be provided by “all US. 


and foreign IATA transatlantic passenger carriers and IATA.” (A-II 44-63.) 
| 
The prehearing conference was held as scheduled on May 28 before. |Hear- 


ing Examiner Arthur S. Present. At that conference, the Examiner defined the 
issues, ruled on requests for information, and disposed of various other proce- 
dural matters. These rulings were embodied in a formal Report of Prehearing 
Conference which was issued on June 11, 1969. (A-II 68-86).4 | 


Several of the issues as defined by the Examiner pertained to matters of 
costs, revenues, and traffic, and the two IATA carriers who appeared as! ‘parties 
to the proceeding — TWA and Pan American — were directed to provide vari- 
ous types of information relevant to these ‘issues. (A-II 79-80, 82-84.) — | The 
Examiner also included issues relating to the antitrust implications of the agree- 
ments and directed Pan American and TWA to provide .“‘copies of all intra 
company . . . communications relating in whole or in part to reasons ot mo- 
tives for adopting the fares under investigation. » (A-II 80. Emphasis added.) 
The Examiner rejected, however, several proposals by NACA which would have 
required the production of documents and information relevant to the issue of 
whether the adoption of low CBIT fares was part of a broad conspiracy be- 
tween the IATA transatlantic carriers — perhaps also involving representatives 
of European governments which own IATA carriers — to drive the supplemental 
carriers out of the transatlantic market. (A-II 81-82.) Thus, he denied Te- 
quests for written communications between IATA carriers relating to the CBIT 
fares; submissions by IATA carriers to the IATA Charter Study Group, which 
originated the CBIT proposal; and documents and information concerning the 
relationships between the IATA carriers and a quasi-governmental intemational 


4 Since NACA’s motion for joinder of additional parties was still pending at the| time, the 
Examiner proceeded on the assumption that only the parties already in the case would par- 
ticipate, but stated that a supplemental conference might be held if the motion were ul- 
timately granted. (A-II 70.) | 


organization called European Civil Aviation Conference (ECAC), which had re- 
commended that European countries impose severe landing and uplift restric- 
tions upon the operations of U.S. supplementals.5 (A-II 81-82.) These re- 
quests, the Examiner stated in a Supplement to his Report, are “broad scale, 
contemplating a comprehensive investigation of the IATA carriers-supplementals 
competitive situation which the Examiner believes is beyond the scope of the 
proceeding.” (A-II 99.) 


After the prehearing conference, NACA filed its reply to Pan American’s 
answer to its motion for joinder of additional parties, in which it pointed out 
that the rulings made at the prehearing conference demonstrated the need to 
have all IATA carriers participate in the investigation: 


“The Examiner at the prehearing conference directed Pan 
American and TWA to produce extensive traffic, revenue, 
cost and other pertinent data in response to requests for 
evidence by Bureau counsel and the NACA carriers. That 
data may’ or may not be representative of foreign IATA 
carriers. It'is now evident that the record of this pro- 
ceeding cannot be complete without the submission of 
similar information by the foreign IATA carriers and, to 
the extent that it possesses such information, by IATA.” 
(A-IT 66.) 


NACA also stressed that in a pending investigation of IATA cargo rates the 


Board had named all IATA transatlantic carriers as parties. (See IATA Agree- 
ments re North Atlantic Cargo Rates, Order 69-3-47, March 13, 1969.) 


On July 17, 1969, the Board issued an order denying NACA’s motion to 
join additional parties. (A-II 104-105.) The Board stated that it was “not 
persuaded that IATA and the 19 foreign air carriers named in NACA’s motion 


5 See A-Il 163-64. Unlike scheduled carriers, the supplementals have not been granted 
landing and uplift rights in foreign countries under bilateral treaties. Accordingly, each Eu- 
ropean country is free to impose restrictions or conditions on the landing and uplift rights 
of U.S. supplemental carriers. 


are indispensable parties to the development of an adequate record in this pro- 
ceeding” and that the addition of these parties “would necessarily and unduly 
delay the processing of the investigation.” (A-II 105.) 


Accordingly, the investigation proceeded with Pan American and TWA as 
the only IATA members participating.© After the filing of information re- 
sponses, exhibits and prepared testimony, the hearing was held on September 
3-9, 1969. 


One of NACA’s principal witnesses was S. S. Colker, an economic con- 
sultant, who presented a detailed economic analysis of the transatlantic charter 
market, its importance to the supplementals, and the impact which the CBIT 
fares would have on that market. (A-II 114-24.) He estimated that in 1970 
those fares, if permitted to take effect, would divert approximately 448,000 
passengers from supplemental charter flights to CBIT services, thereby reducing 
the supplementals’ total projected 1970 transatlantic traffic from one million 
passengers to 552,000 passengers.” (A-II 122, 135.) 


NACA also presented substantial documentary evidence showing that the 
CBIT fares were adopted for the specific purpose of diverting the supplemen- 
tals’ business to the IATA carriers. (A-II 137-42, 145-57.) For example, a 
TWA submission to the IATA conference stated: ! 


“The purpose of contract bulk fares, as developed by the 
Charter Study Group and expressed by many Carriers, is | 
to provide services effectively competitive to those which | 
are, and increasingly will be, offered by both North Ameri- 
can and European supplemental carriers.” (A-II 154.) | 


Similarly, according to an IATA document introduced by NACA, Mr. Crosson 
of Pan American, who was chairman of the Charter Study Group which 


6 The other active parties were NACA, the Board’s Bureau of Economics, the Department 
of Transportation and the Creative Tour Operators Association. 


7 His forecast was supported by testimony of supplemental carrier officials based on their 
experiences in the market. (A-II 124-33.) 


originated the bulk fare proposal, reported to the Conference that “it was im- 
perative that IATA do everything possible to divert charter traffic to scheduled 
services.” (A-II 151.) 


All parties filed briefs upon the conclusion of the hearing, and on Decem- 
ber 11, 1969, the Examiner issued his Initial Decision. (A-II_ 191-275.) 


B. The Examiner’s Decision With Respect to the CBIT 
Fares and Elimination of the Round-Trip Discount 


The Examiner dealt first with the agreement eliminating the round-trip 
discount and concluded that it was “adverse to the public interest.” (A-II 214.) 
In evaluating the asserted need for increased normal fares, he noted that Pan 
American’s recently experienced rate of retum on investment for transatlantic 
operations was below the Board’s “recognized” standard of 10.5 per cent, 
while TWA’s return had consistently been well above that figure. (A-II 206- 
07.) The Examiner held that Pan American’s experience alone did not estab- 
lish an economic need for a fare increase. Pan American, he said, “seems to 
be a higher cost operator over the Atlantic than TWA, and the Board has in- 
dicated that in international air transportation rates should be geared to the 
costs of the most efficient operator.” (A-II 207; footnote omitted.) He also 
noted that “a Pan American witness testified that economy traffic was self- 
sustaining.” Jbid. In addition, the Examiner disputed the carriers’ contention 
that their financial position was declining, and found from the evidence that 


there would be “an improvement in the economic positions of both carriers 


in 1970 without the! benefit of either the added revenues from the elimination 
of the round-trip discount or from CBIT traffic.” (A-II 208.) Lastly, he re- 
jected the argument that introduction of the new, larger Boeing 747 aircraft 
justified a fare increase, since the Board “has continued to express its disfavor 
with granting fair increases to overcome the operation of excess capacity.” 
(A-II_ 210.) 
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Turning to the carriers’ alternative argument that the elimination of the 
discount was offset by other fare reductions, he observed that this conterition 
was inconsistent with the claimed need for increased revenues. (A-II 21 1) 
Furthermore, he said, the argument is unpersuasive since many more passengers 
would be affected by the elimination of the discount than would benefit from 
the “offsetting” fare reductions. (A-II 212.) 


In concluding this portion of his opinion, the Examiner stated: 


“The Board should not approve an agreement which has 
among its significant aspects elements that are plainly re- 
pugnant to established antitrust principles unless there is 
a clear showing that the agreement is required by a serious 
transportation need or in order to secure important public 
benefits. Local Cartage Agreement Case, 15 C.A.B. 850, 
853 (1952). As a price-fixing agreement, the determination 
of the IATA carriers to discontinue the round-trip discount 
clearly clashes with established antitrust principles. U.S. ». 
Socony-Vacuum Oil Co., 310 U.S. 150, 218 (1940). There 
is no showing of a serious transportation need or of impor- 
tant public benefits that require approval of this resolution. 
Therefore, the elimination of the round-trip discount is ad- 
verse to the public interest.” (A-II 214.) 


With respect to the CBIT fares, the Examiner concluded that these fares 
were neither adverse to the public interest nor unjustly discriminatory. (A-I 
214-61.)® Although conceding that the evidence was “in sharp conflict” (A- 
II 219), he found that the “CBIT’s promise substantial benefits to the public” 
by making low-cost transportation available to the vacation traveler, and would 
generate substantial new traffic to help fill the IATA carriers’ increased capa- 
city. (A-II 219-23.) He also found that the level of these fares was reasonable, 

| 


8 the Examiner did hold that the CBIT fares between San Juan, Puerto Rico, and Lisbon 
and Madrid were discriminatory because they were restricted to residents of Puerto Rito only. 
(A-II 257-58.) The Board reversed this finding, but petitioners are not challenging this 
aspect of the Board’s decision. 
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despite the fact that they did not come close to meeting the carriers’ fully- 
allocated costs. (A-H! 224-37.) Rejecting NACA’s argument that a promo- 
tional fare which causes (and was designed to cause) substantial diversion from 
competing carriers must meet a fully-allocated cost standard, the Examiner uti- 
lized instead a standard which did not charge CBIT passengers with any of the 
costs of unused capacity (ie. the 50 per cent or so of seats which remain 
empty). (A-II 226, 229-31.) 


With respect to the impact of the CBIT fares on the charter traffic of 
the supplemental carriers, the Examiner took it as Board policy not to “dis- 
approve them unless there has been a showing that the impact on the supple- 
mental carriers will be ‘critical."”9 (A-II 240.) He acknowledged that the in- 
clusive tour charter (ITC)!° services of the supplementals would be seriously 
threatened, but concluded that the ITC services might still be able to compete 
to some extent by offering significantly lower per-passenger rates. (A-II 241- 
45.) With respect to the supplementals’ affinity charter services, the Examiner 
found that the higher cost of the CBIT and its length-of-stay and tour-basing 
features would prevent it from having a major impact on this segment of the 
supplementals’ business. (A-II 245-49.) 


In reply to NACA’s contention that the CBIT fares unjustly discriminate 
against passengers unwilling to purchase land accommodations in order to ob- 
tain low-cost transportation, the Examiner held that “the Board no longer fol- 
lows the principle of Tour Basing Fares, 14 C.A.B. 257, 259 (1951), that a 
tour-basing fare constitutes an objectionable form of discrimination.” (A-II 249.) 


9 He cited the rapid growth of the supplementals’ charter traffic in recent years. (A-II 248.) 
By the same token, the rate of growth of scheduled transatlantic traffic has also been high for 
a mature market — about 15% per year. (See A-II 117, 267.) 


10 An inclusive tour charter is an arrangement by which a supplemental carrier charters an 
aircraft to a tour operator who in turn uses the aircraft to provide air transportation in con- 
nection with an all-inclusive package tour which is marketed to the general public. See 14 
C.F.R. Part 378. 
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And he rejected NACA’s contention that the “proportional fares” 11 applicable 
to Los Angeles and San Francisco were discriminatory because they were lower 
than the fares applicable to other U.S. points closer to Europe, holding that the 
California fares were justified as a competitive response to the large volume of 
charter traffic carried by the supplementals between California and Europe (A- 
II 252-57). | 


Finally, the Examiner ordered that both the IATA carriers and the Soe 
mental carriers continue to submit certain traffic data in order to enable the 
Board more accurately to evaluate the future impact of the CBIT fares pps 
the supplementals. (A-II 258-61.) He added (A-II 259): 


“The nation’s stake in preserving the viability of the 
supplemental carriers from a national defense stand- 
point was set forth earlier herein. In addition, it is 
pertinent to accent the vital interest in the health of 
the supplemental carriers from the standpoint of the 
traveling public. Those carriers have directly aided the 
traveling public through their lower fares and have in- 
directly helped the public through their stimulus in 
encouraging the IATA carriers to reduce fares. vy 
The traveling public can ill-afford to lose the benefits 
of these features of supplemental carrier service.” 


On December 19, 1969, the Board determined sua sponte to review the 


Examiner’s decision in its entirety. (A-II 276.) 


C. The Caracas Fare Agreements 


The Dallas fare agreements, which became effective May 1, 1969, were 
scheduled to remain in effect through March 31, 1971. However, those 


i 


11 “Proportional fares” are the various amounts to be added to the New York- Europe 
fare to construct the fare to be paid by passengers originating at other U.S. cities, NACA 
challenged the proportional fares applicable to the CBIT and affinity group fares. | 


| 
1 
| 
| 
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agreements were prematurely terminated as of October 19, 1969 — while the 
investigation described above was in progress — as the result of the with- 
drawal of Alitalia from the agreements. Thereafter, the Caracas conference 
was held, and new fare agreements were adopted, to be effective from March 1, 
1970 through March 31, 1971. (A-II 310-40.) 


The Caracas agreements readopted without substantial change the normal 
economy and first-class fares (without the round-trip discount), the CBIT fares, 
the group inclusive tour (GIT) fares, and the incentive group fares, all of which 
NACA had challenged in the prior proceeding. 12 (See this Court’s opinion in 
No. 23,012, slip opin. at 3-4.) However, the affinity group fares, which NACA 
had also challenged, were modified substantially. Under the Dallas agreements, 
the lowest affinity group fare was applicable to groups of 40 or more (SO or 
more in the peak season). Passengers traveling under this fare between New 
York and London would pay $200 in the off season, $212 in the so-called 
“shoulder” season, and $250 in the peak season, all round-trip. (A-II 411.) 
The Caracas agreements preserved these affinity group fares, made them all 
available to groups of 40 or more throughout the year, and added an even 
lower fare for groups of 80 or more. In addition, a special set of still lower 
affinity fares for groups of 100 or more originating in Germany — designed 
to attract the supplementals’ military dependents charter traffic from Frankfurt 
to U. S. points — was adopted.!3 (A-II 288-89.) 


Under the new 80-group fares, a round-trip passenger between New York 
and London would pay $170 in the off-season, $192 in the shoulder season, 
and $235 in the peak season. (A-II 288, 337.) After adjustment for the 
seven per cent travel agent’s commission, these fares are even lower than the 


12 The 14/21-day excursion fare adopted at Dallas, which NACA did not challenge, was 
changed to a 14/28-day fare, and a new and lower 29/45-day excursion fare was adopted. 
(Atl 287-88.) 


13 The 80-group fare between New York and Frankfurt is $180/$200/$250 round-trip, 
and the 100-group fare is $165/$185/$235. 
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| 
CBIT fares (which are non-commissionable), and they are not subject to the 
restrictions concerning land accommodations and length-of-stay applicable to 
the CBIT fares. The following table compares the 40-group and 80-group af- 


finity fares with the CBIT fares, after adjustment for commission (A-II 289): 
| 


| 
Season | 
Fare Peak Shoulder Off | 


40-group $233 $197 $186 | 
80-group 219 179 158 | 
CBIT 220 190 175 


| 
| 
The normal economy fare between New York and London, before commission, 
is $510 in the peak season and $420 the rest of the year. (A-II 410. ) 


Affinity group charters are by far the largest source of supplemental car- 
rier traffic across the Atlantic, and the IATA affinity group fares are undeniably 
aimed directly at that market. (A-II 124, 398.) They offer to affinity groups 
who might otherwise travel by supplemental charter transportation via the sched- 
uled services of “name brand” airlines, sitting side-by-side with normal-fare pas- 
sengers, at fares which are approximately half of normal economy fares and very 
close to charter rates. | 

The relationship between 80-group affinity fares and the supplementals 
charter prices in the shoulder season 14 in major New York-Europe markets is 


as follows (A-II 399): | 


LT 


14 The majority of supplemental charters are flown in the shoulder season. 
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New York- New York- New York- New York- 
London Paris Rome Frankfurt 


80-group Fare $192 $196 $260 $200 


Average Charter 186 192 215 151 
Price 1969 


The differentials in the California-Europe markets are somewhat greater. 


D. The Board Proceeding With Respect to 
the Caracas Fares 


After the\ Caracas agreements (comprising hundreds of pages of resolutions 


and fare tables) were’ filed, the Board on January 16 issued an order allowing 
ten calendar days (six business days and two weekends) for the submission of 
written statements in support of or in opposition to the agreements. (A-II 284-85.) 
In the same order the Board noted that it would shortly be hearing oral argument in 
its pending investigation of the CBIT fares and the round-trip discount, and 
stated that it would “permit the parties in that proceeding as well as other 
interested parties to address themselves to questions raised in their comments 
relating to the Caracas agreement.” 


On January 26, NACA filed a “Statement and Complaint” with respect to 
the Caracas fares opposing both the normal fares (which did not provide for a 
round-trip discount) and the various low group fares and urging the Board to 
hold an evidentiary hearing before taking any action with respect to these new 
fare agreements. Absent such a hearing, NACA argued that the challenged fare 
agreements are adverse to the public interest and should be disapproved, and 
also that the affinity group, incentive group, GIT, and CBIT fares provided 
therein are unjustly discriminatory and/or unduly preferential. NACA again 
based its challenge to the fares both on Section 412 of the Federal Aviation 
Act, 49 U.S.C. § 1382, which directs the Board to disapprove any agreement 
which is “adverse to the public interest” or in violation of the Act, and on 
Sections 404(b) and 1002(f), 49 U.S.C. § § 1374(b), 1482(f), which prohibit 
unjustly discriminatory and unduly preferential fares. (A-II_ 286-309.) 
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In support of its request for a hearing, NACA pointed out that the limited 
hearing which the Board held with respect to the Dallas agreements had been 
concerned with only two of the fares in issue; had not examined the combined 
impact upon the supplementals of all of the low group fares (particularly as re- 
vised at Caracas), but considered only the effect of the CBIT fares alone; had 
not explored the issue of whether the IATA carriers had entered into a conspira- 
cy to drive the supplementals out of the transatlantic market; and had not con- 
sidered the reasonableness of the CBIT fare in the context of other IATA dis- 
count fares, as required by an intervening Board decision. & NACA also renewed 
its contention that it was entitled as a matter of law !® to a hearing on: ‘such 
patently discriminatory fares as the affinity group fares. (A-II 291-95.) 


With respect to the merits of the public interest and discrimination issues, 
NACA not only renewed the contentions it had previously made in connection 
with the Dallas fares, but also challenged the new 80-group and 100-group fares 

on the ground that they are unreasonably low and greatly compound the anti- 
competitive impact of the total IATA transatlantic fare structure. (AL 295- 
307.) | 

Statements in support of the Caracas agreements were filed by Pan Amerti- 
can (A-II 348) and TWA (A-II 364). The Department of Transportation filed 
comments expressing the view that “the present transatlantic fares structure is 
overly complex, outdated, and does not reflect costs.” Although the Depart- 
ment urged approval of the Caracas agreements as “an interim measure,” it also 
requested that the Board undertake “an expedited investigation of the impact 
of the Caracas fares on transatlantic travel” to aid the carriers in their prepara- 
tion for the next round of fare conferences. (A-II 373-75.) 7 | 
15 Standby Youth Fares-“Young Adult” Fares, Order 69-8-140, August 25, 1969. 


16 Transcontinental Bus Systems, Inc. v. CAB, 383 F.2d 466 (Sth Cir. 1967), eee denied, 
390 US. 920 (1968); Traitways of New England, Inc. v. CAB, 412 F.2d 926 (1st Cir. 1969). 


17 Comments were also filed by the Creative Tour Operators Association and ie Ameri- 
can Society of Travel Agents. 


16 


On February 4, the Board heard oral argument in connection with its re- 
view of the Examiner’s decision on the CBIT fares and the round-trip discount, 
at which time the parties were permitted to discuss the Caracas agreements as 


well. 


E. The Landing Rights Situation 


Subsequent to the oral argument but prior to the Board’s decision, a seri- 
ous (albeit collateral) matter developed when the United Kingdom aviation 
authority, implementing a recommendation of the European Civil Aviation Con- 
ference (ECAC) (A-II' 164), announced that it would refuse landing or uplift 
rights for inclusive tour charters by U.S. supplementals unless the package price 
for the tour was no less than the minimum CBIT tour price. ® (A-II 388- 
90.) The CBIT tour price minimum is materially higher than the ITC tour price 
minimum set by the Board in its ITC regulations. 19 NACA had cautioned the 
Board concerning the ECAC recommendation at the very outset of the pro- 
ceedings on the Dallas agreement (A-I 118), and it will be recalled that NACA’s 
efforts to explore in the investigation the relationship between ECAC and IATA 
carriers were rejected (pp. 5-6, supra). 


As a consequence of the U.K.’s action, which immediately jeopardized a 
large ITC program of petitioner World Airways, NACA on February 13 filed a 
supplemental pleading requesting the Board, if it should approve the CBIT fare 
resolution, to impose a condition making its approval ineffective with respect 
to air transportation between the United States and any country which either 
refuses landing and uplift rights for ITC’s, or requires as a condition of granting 
such rights that ITC tour prices exceed the minimum levels established in the 
Board’s ITC regulations. (A-II 388-92.) 


18 The minimum CBIT tour price consists of the fare for the air transportation plus the 
$100 minimum required to be spent on ground accommodations. 


19 14 CFR. § 378.2(b)(4). 
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On February 27, the Antitrust Division of the Department of Justice 
submitted a letter to the Board expressing its concern over the U.K.’s action 
and requesting the same relief as had NACA. (A-II 445-46.) 


F. The Board’s Final Orders 

On the same day, February 27, the Board issued a final opinion and order 
setting forth its findings and conclusions in its investigation of the CBIT fares 
and the elimination of the round-trip discount, and a separate order denying 
NACA’s request for a hearing on the Caracas fares and approving the Caracas 
agreements in full. (A-II 393-440.) In addition, the Board issued a third order 
(not under review here) denying NACA’s request for imposition of a condition 
on any approval of the CBIT fare resolution in light of the U.K.’s landing 
rights restrictions. (A-II 441-43.) ! 


In its opinion in the investigation, the Board reversed the Examiner's find- 


ing that elimination of the round-trip discount was adverse to the public in- 
terest. (A-II 430-35.) It found “no evidence” to support NACA’s contention 
that the purpose and effect of this fare increase was to subsidize the low group 
and CBIT fares,2! and it concluded that Pan American’s low rate of return on 
investment was a substantial justification for the increase. (A-II 431-33.) The 
Board found the respective rates of return of Pan American and TWA in North 
Atlantic operations to be as follows (A-II 431): | 


| 

20 Although the Board stated in that order that it “will not hesitate to take any action 
which may subsequently prove necessary . . . if we find the combined effect of [IATA] 
agreements and the actions of foreign governments threatens the competitive condition or 
viability of U.S. carriers” (A-II 442), it has failed to take any action at all on a NACA mo- 
tion, filed on April 7th, showing on the basis of newly available evidence that virtually all 
European governments are imposing the minimum price restriction and that the viability of 
the supplementals is indeed “seriously endangered.” (Motion of Six Member Carriers of 
National Air Carrier Association to Modify Approval of IATA Fare Resolutions, CAB Dock- 
et 21770, April 7, 1970.) 

21 The Board’s view was not based on any finding that the CBIT fare covered its costs, but ra- 
ther on its conclusion, utilizing other criteria, that the fare was nonetheless “reasonable” 
(see discussion, infra). 


Period _TWA_ 


1965 21.19% 
1966 14.10 
1967 13.47 
1968 14.45 
1969 0.8 15.9 


The Board rejected the Examiner’s view that only the needs of the most effi- 
cient carrier should be considered, stating that his reliance on a “dictum” to 


that effect in an earlier Board decision was “clearly misplaced.” (A-II 432.) 


Although it acknowledged that there was no explanation in the record for the 
“wide disparity” between Pan American’s and TWA’s rates of return, it refused 
to find that Pan American’s predicament was due to its failure “to conform to 
the standard of honest, economical, and efficient management.” (A-II 433.) 


The Board also concluded that the normal-fare increases were adequately 
offset by the array of new low individual and group fares adopted at Caracas, 
notwithstanding the Examiner’s finding that the fare increases would affect 
many more passengers than would the fare reductions. “We take a broader 
view of the matter,” the Board said. ‘In our judgment, the important con- 
sideration is whether the public benefits resulting from the entire agreement are 
substantial enough to warrant our approval notwithstanding the discount elimin- 
ation.” (A-Il 434, n. 45.) 


The Board expressly rejected the Examiner’s view (in reliance upon the 
Board’s Local Cartage decision) that an IATA fare agreement, being repugnant 
to the antitrust laws, cannot be approved without a showing of a serious trans- 
portation need or important public benefits sufficient to override the antitrust 
considerations. The 'Board stated that it made a finding of important public 
benefits in approving the IATA conference machinery and that it “has never 
applied this [Local Cartage] test to each and every IATA fare.” To do so, 
the Board said, “would utterly destroy the rate-making flexibility which is 
essential if the IATA system is to function.” (A-II 435, n. 46.) 
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With respect to the CBIT fares, the Board affirmed the Examiner, finding 
(as he did) that the fares will benefit the traveling public and enable a large 
number of persons to travel who would not otherwise do so. (A-II 414-30.) 


The Board’s treatment of the issue of reasonableness of the CBIT’s, how- 
ever, differed from that of the Examiner. The Board rejected in turn the profit. 
impact test urged by the IATA carriers, the fully-allocated cost standard urged 
by NACA, and the used-capacity-plus-added-cost test employed by the oe 
The evidence in the record, the Board said, simply did not provide an adequate 
basis for determining whether the CBIT fares were reasonable in relation to 
costs. It therefore decided to determine the reasonableness of these fares with- 
out regard to carrier costs but rather by comparing them to other IATA fares 
on the basis of the value of the service provided. Using this standard, the Board 
concluded that the CBIT fares were reasonable, despite the substantial discounts 
they offered, because of the many restrictions applicable to the fares, such as 
group size, their availability only as part of a package including land accommo- 
dations, the length-of-stay restrictions, advance purchase requirements, dancella- 
tion restrictions, and the fact that they are only marketed through tour, opera- 
tors. (A-II 415-22.) The Board added that the CBIT fares “should also bear a 
reasonable relationship to rates for charter service,” since “[b]y its very nature, 
scheduled service is more costly than charter service on a passenger mile basis.” 
(A-II 422.) However, while finding that “a substantial amount of diversion 
will probably occur,” the Board concluded that “a sufficient fare differential 
does exist” to permit the supplementals to compete. (A-IIl 423-26.) 72 


On the issue of discrimination, the Board affirmed the Examiner’s conclu- 
sion that the tour-basing feature of the CBIT fares did not render them unjustly 
discriminatory and that the California proportional fares were defensible as a 


response to the competition of the supplementals. (A-II_ 426-29.) 
————— | 
22 The Board adopted the Examiner’s suggestion that the carriers be required to’ | submit 


traffic data to enable the Board to monitor the impact of the CBIT fares, but it reduced 


in frequency and extent of detail the required submissions. (A-II_ 435-36.) 
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The Board discussed the other fares challenged by NACA (i.e., the affinity 
group, incentive group and GIT fares) in its companion order approving the 
Caracas agreements. On the question of the reasonableness of those fares, the 
Board made only passing reference to the value-of-service standard upon which 
it had relied exclusively in its opinion on the CBIT fares. (A-II 396.) Instead, 
it stated that “the best evidence of the reasonableness of the proposed IATA 
fare structure is to be found in analysis of the volumes of traffic moved at the 
various fares.” Jbid. After setting forth its findings as to the number and 
percentage of passengers which would travel under each fare, the Board con- 
cluded that “[t]his traffic distribution does not suggest that the group fares 
are unduly low or that the carriage of such traffic would have to be subsidized 
by other traffic.” (A-II 397-98.) 


With respect to NACA’s contention that the Caracas fares would divert a 
large volume of supplemental charter traffic to scheduled services, the Board 
conceded that “{t]he affinity group fares are undoubtedly directed at the same 
general markets as the [supplementals’] affinity charters, namely, the professional, 
social, and ethnic group travel market,” but it held that any diversion would be 
simply the result of “vigorous competition.” (A-II 398.) The Board found that 
the supplementals could still offer a price advantage over certain transatlantic 
routes and that the diversion resulting from the affinity group fares would not 
exceed 90,000 passengers, which the Board estimated to be approximately 10 
per cent of the supplementals’ 1970 transatlantic traffic. (A-II 399-400.) 23 


23 The Board purported to base this computation on a NACA forecast that the supple- 
mentals would carry on¢ million transatlantic passengers in 1970. The witness who made 
that forecast, however, had also estimated that the CBIT fares alone would reduce the num- 
ber of supplemental passengers in 1970 to 552,200. (A-II 122.) If that figure, rather than 
one million, is used as a base, additional diversion of 90,000 would constitute approximately 
16% rather than 10% and would reduce the supplementals’ total 1970 traffic to 460,000, a 
very substantial reduction indeed from their estimated 1969 traffic of 682,500. 


By contrast, the record indicates that IATA charter traffic in 1970 will increase by 
50% to 1,027,000 passengers. (A-II 134.) 
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The Board rejected NACA’s contention that the GIT, incentive group and 
affinity group fares were unjustly discriminatory. With respect to the GIT 
fares, the Board relied on its holding in connection with the CBIT fare that a 
fare is not rendered discriminatory by the fact that it is only available to per- 
sons willing to purchase a package tour including land accommodations. (A-II 
401, n. 9.) With respect to the incentive group fare, the Board stated that it 
was “the intention of the Board’s condition on its earlier approval of this resolu- 
tion to make the fares available for single entity use by both profit and nor 
profit organizations, and irrespective of whether the group travels under an es- 
tablished incentive program.” (A-II 402.) This condition, the Board held, 
would remove any discriminatory features of the incentive group fare. And the 
Board held that the affinity group fares were not unjustly discriminatory even 
though they are available only to members of certain specified types of organi- 
zations. It noted that the eligibility restrictions applicable to the affinity group 
fares were similar to those imposed by Board regulations on affinity charters 
and held that these restrictions were justified as a means of preventing undue 
diversion from individually-ticketed services. (A-II 401-02.) 


| 
Finally, the Board rejected NACA’s request for an evidentiary hearing, stat- 
ing that the evidence adduced in the investigation of the CBIT fares andi the 
round-trip discount provided a sufficient basis for decision on all of the Caracas 
fares. “Moreover,” the Board added, “even were a hearing to be held, the ef- 
fects of the new features of the Caracas agreements in terms of traffic generated 
and diverted and revenues realized would remain at best a matter of judgment 


until the fares are actually used in the market place.” (A-II 403.) 


Two members of the Board (Members Murphy and Minetti) filed a separate 
statement concurring in the Board’s approval of the Caracas agreements, | but sug- 
gesting that the CBIT fare resolution be approved only through September 30, 
1970, in view of the restrictions being placed upon landing rights for supple- 


mental ITC’s in Europe (p. 16, supra). They stated (A-II_ 437-38): | 
| 
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“ _ . CBIT fares established by IATA carriers through. the 
rate machinery of their private trade association are being 
expanded, through governmental action, to apply to a class 
of carriers who are excluded from the councils of IATA 
and denied a voice in its deliberations. We are gravely con- 
cerned from a legal and policy viewpoint regarding the con- 
sistency of such combined carrier-government action with 
our basic U.S. antitrust laws and principles.” 


SUMMARY OF ARGUMENT 
I, 


Although this Court concluded in No. 23,012 that the Board is not re- 
quired to conduct an! evidentiary hearing whenever an agreement presented for 
approval under Section 412 raises complex antitrust or economic issues, it did 
hold that if a hearing is denied, the Board must provide alternative procedures 
for the development of an adequate factual record since “sound analysis must 


begin with an adequate factual input” (slip opin. at 20). By allowing only 


ten calendar days for the submission of written comments with respect to the 
new Caracas agreements — which differed in major respects from the Dallas 
agreements and posed a far greater threat to the supplemental carriers — the 
Board clearly failed to provide an adequate opportunity for the discovery and 
presentation of the facts required for an informed decision. Although the 
Board did have available the record of its earlier hearing concerning the CBIT 
fares and the round-trip discount, that record did not contain evidence con- 
cerning the impact of the other challenged group fares, particularly the new 
lower 80-group and 100-group affinity fares which were adopted after that 
hearing was concluded. Nor did the Board in its hearing or otherwise afford 
the supplementals adequate opportunity to discover and present evidence with 
respect to the serious antitrust issues (including the issue of predatory motive) 
presented by the Caracas agreements. 
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Il. 


The Board erred in failing to give weight to the fact that the fare agree- 
ments in issue violate the antitrust laws and in refusing to apply its established 
rule (first announced in Local Cartage Agreement Case, 15 C.A.B. 850, 852 
(1952)) that agreements which are repugnant to the antitrust laws cannot be 
approved under Section 412 unless their proponents have shown that approval 
is necessary to meet a serious transportation need or to secure important ipub- 
lic benefits. The decisions of the Supreme Court, this Court and the Board 
itself make clear that an antitrust violation is itself prima facie evidence that 
an agreement is adverse to the public interest. It is not sufficient that the 
Board inquired here as to the competitive impact of the challenged group fares 
and found that the supplementals would not be driven from the transatlantic 
market. Competitive consequences which might be acceptable in a Section 
412 agreement not in violation of the antitrust laws may be unacceptable if 
the agreement does in fact violate those laws. The fact of violation is an added 
and aggravating factor to which the Board was required to give weight. More- 
over, the Board’s rationale for not applying its Local Cartage rule to IATA 
fare agreements is untenable. Its determination that the IATA conference sys- 
tem provides important public benefits — first made in 1946 before even the 
advent of a class of supplemental carriers — hardly justifies a conclusive pre- 
sumption that every individual fare agreement adopted under that system is 
likewise necessary to secure important public benefits. | 


Il. 


The Board also erred in approving the increase in normal fares which Te- 
sulted from the elimination of the 5 per cent round-trip discount on the basis 
of the substandard rate of return experienced by a single IATA carrier, Pan 
American. The Board simply assumed without any supporting evidence that 
Pan American’s 0.8 per cent return was not due to uneconomical management, 


despite the fact that TWA’s rate of return was 15.9 per cent in the same market. 
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In reaching this result, the Board, contrary to its usual rule, improperly placed 
the burden of proof on the opponents rather than the proponents of the fare 
increase. Moreover, the Board wholly overlooked the fact that the enormous 
disparity between Pan American’s and TWA’s rates of return was itself evidence 
that Pan American was not operating in an efficient and economical manner. 
Absent other evidence — which might well have been available if the Board had 
not denied NACA’s motion for joinder of all foreign IATA transatlantic car- 
riers — the rational inference is that the fare increase will serve as a windfall 
to TWA and a form of subsidy to Pan American at the expense of all normal- 
fare transatlantic passengers. 


IV. 


Not only (as already noted) did the Board fail to make the findings re- 
quired by Local Cartage, but its findings are also inadequate to support its 
conclusions that the challenged fares are both reasonable and not unjustly dis- 


criminatory. 


A. With respect to the reasonableness of the challenged group fares, the 
Board failed to make! any findings at all as to whether these fares bear a proper 
relationship to their costs. Having concluded that the record was insufficient 
to resolve “the issue of costing methodology,” the Board should have remanded 
this question to its examiner for the taking of additional evidence (as it did in 
another recent case) and not, as here, simply abandoned cost as a criterion. 
Costs may not be the only relevant consideration, but it is certainly improper 
to decide whether a fare is reasonable without even determining whether it 


bears an appropriate relationship to its costs. Moreover, the Board has failed 


to apply a rational and consistent method of judging the reasonableness of 
these and other promotional fares. In a recent investigation of domestic youth 
fares, the Board treated the reasonableness issue as involving essentially a proper 
determination of costs. In its CBIT opinion, however, it justified the discount 
granted CBIT passengers on the sole ground that the restrictions applicable to 
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CBIT fares were more severe than those applicable to other IATA fares — without 
any explanation as to how it determined that the amount of the discount was 
appropriate. And in deciding whether the affinity group and other challenged 
group fares are reasonable, the Board utilized yet a third method, namely, a 


comparison of the volumes of traffic which would move at each of the various 


IATA fares — after which, without analysis, it pronounced the group fares to 
| 


be reasonable. The Board simply cannot, as it has done here, arbitrarily and 
without explanation apply differing criteria in similar situations. 


B. The Board likewise failed to make adequate findings in rejecting NACA’s 
claim that each of the challenged group fares is unjustly discriminatory — a 
claim made not only under Section 412 but also Section 404(b), which makes 
unlawful any unjustly discriminatory fare, whether established by agreement or 
unilaterally. All of the group fares are plainly discriminatory on their face, 
since each of them either charges different fares to different passengers accorded 
the same air transportation service (e.g., CBIT and GIT fares) or offers a spe- 
cial discount to only a select group of passengers (e.g., affinity group fares). 

The burden was upon the Board to justify these discriminations in terms of 
appropriate transportation policies and the relevant facts — a burden which the 
Board’s findings do not sustain. For example, its justification of the CBIT 
fares on the basis of their promotional and developmental aspects flies in the 
face of settled judicial and Board precedent. And the Board’s reliance upon 
supplemental carrier competition as justification for the affinity and other group 
fares constitutes a ‘mere invocation of competition as justifying a rate idiscrimi- 
nation;” the Board ignored the fact that IATA carriers compete with the sup- 
plementals via their own affinity charters and failed to require “substantial proof 

of the actual economic need for any particular discriminatory fare” (Trailways 
of New England, Inc. v. CAB, 412 F.2d 926, 934 (Ist Cir. 1969)). 
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ARGUMENT 


1. THE BOARD ERRED IN FAILING EITHER TO GRANT NACA’S REQUEST 
FOR A HEARING ON THE CARACAS FARE AGREEMENTS OR TO PRO- 
VIDE ANY ALTERNATIVE PROCEDURE FOR THE DEVELOPMENT OF AN 
ADEQUATE FACTUAL RECORD 


In No. 23,012, this Court considered the question of NACA’s right to a 
hearing on the Dallas fare agreements. Although the Court recognized that the 
basic issues which those agreements presented were “difficult and important,” 
it concluded that an evidentiary hearing was not “an essential prerequisite to 
their satisfactory resolution,” since “[m]uch, if not most, of the needed infor- 


mation could have been submitted in documentary form” (slip opin. at 18). 
The Court emphasized, however, that “there can be no doubt that these issues 


are complex, requiring painstaking assessment of many relevant considerations, 
and that sound analysis must begin with an adequate factual input.” (Id. at 20.) 
Thus, the teaching of this Court’s decision is that if the Board does not grant 
a hearing, it must provide some alternative procedure, tailored to the particular 
needs and circumstances of the case, by which the parties can obtain and sub- 
mit the facts and evidence needed to enable the Board to make an informed 
decision. 


The Board here granted the parties a mere ten calendar days (six business 
days) in which to prepare and file written statements opposing or supporting 
the Caracas agreements. (A-II 284-85.) The parties were told that “(since 
the agreement is proposed to become effective in a relatively short period of 
time, the Board is herein establishing a short deadline for the receipt of com- 
ments in support of or in opposition to the agreement.” (A-II 285.) This short 
time period barely enabled NACA to prepare a written submission based upon 
the evidence and economic data already on file with the Board. It certainly did 
not afford an opportunity to gather and compile new evidence pertinent to the 
new issues presented ‘by the Caracas fares or to subpoena relevant documents in 
the possession of the IATA carriers. We submit that this procedure utterly failed 
to provide for the kind of “factual input” with which, as the Court stated, 
“sound analysis must begin.” 
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The Caracas agreements not only differed in important respects from the 
Dallas agreements, but also posed an even greater threat to the supplemental 
carriers. The new 80-group and 100-group affinity fares adopted at Caracas are 
even lower than the CBIT fares (after adjustment for agent’s commission): And 
the affinity fares are aimed directly at the supplementals’ affinity group charter 
market, which accounts for about 90 per cent of the supplementals’ total trans- 
atlantic traffic. (A-II 124.) The CBIT fares, although partly intended to| attract 
potential affinity charter traffic, were largely aimed at the supplementals’ ‘inclu- 
sive tour charter market, which is still in its infancy and which, in 1969, ace 
counted for only 2.2 per cent of the supplementals’ transatlantic business. (A-II 
124, 157, 241-43.) Significantly, the affinity fares do not have the land-tour 
requirement and length-of-stay restriction which were principal elements in the 
Board’s finding that the impact of CBIT fares on the supplementals’ affinity 
charter traffic would not be unduly severe. (A-II 299, 425. ) 


In its initial order on the Dallas agreements, the Board held that an eviden- 
tiary hearing was warranted to determine whether the CBIT fares were “uneco- 
nomic” or “designed to capture supplemental carrier charter traffic.” (AI 258.) 
Yet it approved the new Caracas fares — including the new affinity fares which 
are lower and, as shown, constitute an even greater threat to the supplementals 
than the CBIT fares — without any hearing at all, and without even affording 
a reasonable opportunity to NACA to obtain or present evidence with respect 
to those fares. 


Contrary to the Board’s view, the hearing on the CBIT fares and the eli- 


mination of the round-trip discount did not provide an adequate record on 
which to evaluate the Caracas fares. In the first place, that hearing was: con- 
cerned only with the two specific fares in issue. The evidence adduced at the 
hearing certainly did not deal with the costs, estimated revenues, discriminatory 
features and competitive impact of the new 80 and 100-group affinity fares 
adopted at Caracas, which were not even in existence. Nor could the hearing 
deal with the total impact of the new fare structure — including both the CBIT 
and new affinity fares — which was developed at Caracas. | 
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In this connection, it is noteworthy that the Board order which approved 
the Caracas fares relied heavily on certain estimates made by Pan American 
and TWA as to the number and percentage of passengers which would travel 
under each of the Caracas fares.(A-II 397.) Yet NACA was given no oppor- 
tunity whatever to test these estimates by cross-examination, or to present any 
rebuttal evidence. Indeed, the TWA estimate was submitted by letter almost 
a week after the oral argument (A-II 280-83), so that NACA had no opportu- 
nity even to express views conceming this estimate, much less to test or rebut 
it24 Similarly, the Board made certain findings as to the volume of traffic 
which would be diverted from the supplementals to the IATA carriers as a re- 
sult of the new fares (A-II 400), but NACA was never given a fair opportunity 
to present economic data on this vital issue, since such data could not be ob- 
tained and compiled in the time allotted. 


In addition to adopting new 80-group and 100-group affinity fares, the 
Caracas agreements also continued in effect the 40-group affinity fares, GIT 
fares, and incentive group fares which were initially adopted at Dallas. The 
hearing conducted by 'the Board did not relate to these fares either. Although 
the Board had previously approved these fares, that approval has now been re- 
versed by the Court. NACA was entitled to an opportunity to gather and pre- 
sent evidence with respect to these fares as well, particularly since no such op- 
portunity was afforded at the time of the Board’s consideration of the Dallas 


agreements. 


24 The Board, in combining the two carriers’ estimates, concealed substantial divergences 
in their figures. For example, Pan American estimated that 11 per cent of its passengers 
would utilize the CBIT and affinity group fares, while TWA’s estimate was about 16 per 
cent. (A-II 282, 361.) | NACA, of course, had no chance to explore these differences. 


25 By comparison, in the investigation of the CBIT fares and round-trip discount, which 
was conducted on an expedited basis, the Examiner initially granted over seven weeks for 
the preparation of direct exhibits and an additional three weeks to prepare rebuttal exhibits. 
Even this proved insufficient, and the dates were subsequently extended two weeks at the 
request of the IATA carriers. (A-II 86, 103.) 
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Most importantly, the Board failed to provide any procedure for the devel- 
opment of an adequate record with respect to the serious antitrust issues pre- 
sented by the Caracas agreements — issues which “are particularly suited to re- 
solution by hearing... .” (No. 23,012, slip opin. at 19.) As this Court is 
aware, one of NACA’s principal contentions throughout these proceedings: has 
beer! that the IATA fares adopted at Dallas and Caracas were part of a con- 
certed attempt to capture the supplemental carriers’ transatlantic charter traffic, 
if not to drive them out of the transatlantic market entirely. The denial of 
adequate opportunity to develop a factual record in support of this contention 
may readily be illustrated. NACA submitted, inter alia, the following requests 
for information at the pre-hearing conference in the investigation of the CBIT 
fares and the round-trip discount (A-II 48-51, 81-82): | 


“9 Submit the data and all accompanying documentation sub- 
mitted by IATA carriers to the IATA Charter Study Group. 


. Provide copies of all correspondence, memoranda, or other 
written communications between IATA carriers, as well as 
between IATA carriers and IATA and other governments 
or governmental agencies or organizations (i.e., ECAC), 
which relate in whole or in part to the fares in issue. 


. Provide copies of all correspondence, memoranda, or other 
written communications between IATA carriers and any 
travel agent or tour organizer which relate in whole or in 
part to the adoption of the Bulk Fares. 


_ Submit copies of all reports, minutes, correspondence, memo- 
randa, or other documents between ECAC and any repre- 
sentative thereof, on the one hand, and IATA or any of the | 
IATA Transatlantic carriers, on the other hand, related in 
whole or in part to any of the following: 


a. The granting and/or withholding or restriction of 
landing and uplift rights for charter services. 


Charter competition in the Transatlantic passenger mar- 
kets by United States and/or foreign supplemental air 
carriers.” 
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These and other similar requests, as noted above, were denied by the Examiner 
on the ground that they were “broad scale, contemplating a comprehensive in- 
vestigation of the IATA carriers — supplementals competitive situation which 
the Examiner believes is beyond the scope of this proceeding.” (A-II 99,26 


While the Examiner may have been correct in his view that the Board did 
not intend to encompass these broad antitrust issues within the scope of an in- 
vestigation limited to the CBIT fares and round-trip discount, this Court has 
now made it clear that NACA was entitled to have some opportunity at some 
stage to explore these issues in detail. Thus, in its opinion in No. 23,012, the 
Court stated (slip. opin. at 18): 


“The questions of predatory intent, which in general are par- 
ticularly suited to exploration in a trial-type hearing, quite 
possibly could have been resolved on the basis of sub- 
poenaed documents and the minutes of the relevant IATA 
conferences.” 


This statement clearly indicates that NACA was entitled not merely to present 
evidence with respect to IATA’s predatory intent, but also to discover such 
evidence by subpoena or similar process. An opportunity to discover evidence 
of IATA’s motives was of particular importance with respect to the Caracas 
agreements, since the adoption of new, lower affinity group fares and the im- 
position by foreign governments (which own IATA carriers) of severe landing 
rights restrictions on the supplemental carriers suggests renewed communica- 
tion and action directed against the supplementals subsequent to the Dallas 
meeting. Yet no opportunity for such discovery was ever granted by the 
Board. 


For precisely the reasons summarized above, NACA urged the Board to 
conduct a full evidentiary proceeding before determining whether to approve 


26 NACA cited this tuling in its oral argument to the Board, contending that the “com- 
prehensive investigation” to which the Examiner referred “should now be undertaken” in 
connection with the Caracas agreements. (A-II 278-79.) 
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or disapprove the Caracas fare agreements. (A-II 291-93.) It is still our view 
that the nature of the issues presented is such that it is simply impossible to 
develop an adequate record without such a hearing. But whether or not we 
are correct in that view, it is certainly clear that the procedure which the 
Board did adopt utterly failed to provide opportunity for the kind of “factual 
input” which this Court’s opinion in No. 23,012 contemplated. One can only 
conclude that the Board, contrary to this Court’s admonition in No. 23 012, 
was sO intimidated by the “specter of an open rate situation” that it failed to 
discharge its “responsibility to employ procedures” which would make possible 
“an informed assessment of the public interest under section 412” (slip come 


at 15).27 


THE BOARD ERRED IN APPROVING THE FARE AGREEMENTS 
WITHOUT GIVING WEIGHT TO THE FACT THAT THEY VIOLATE 
THE ANTITRUST LAWS 


| 
In its opinion in No. 23,012, this Court construed prior Board decisions 
as establishing the rule “that when IATA resolutions appear on their face to 
be repugnant to antitrust principles, they cannot be approved under section 
412 ‘unless their proponents have made a clear showing of the need for! ap- 
proval to fill [a] serious transportation need or secure important public | ibene- 
fits.” (Slip opin. at 14. )% Indeed, the Court held that the Board’s findings 
with respect to certain of the Dallas fares were inadequate in part because 
they contained “no indication of how their anticompetitive aspects may) be 
outweighed by public benefits.” (Jd. at 22.) Yet in the orders here under 


| 
27 Under this Court’s decision in No. 23,012, the Board could have approved the Caracas 
fare for an interim period to allow for a further investigation without causing an immediate 
open-rate situation. | 


28 To the same effect, see Hale v. FCC, __ U.S. App. D.C. __, 425 F.2d 556, 565 (1970) 
(Tamm, J., concurring). 
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review, the Board not only failed to determine whether the “anticompetitive 
aspects” of the new Caracas fare agreements were “outweighed by public bene- 
fits,” but held expressly that this time-honored standard was not even appli- 
cable to IATA fare agreements. In so holding, and in failing to give any weight 
to the fact that the agreements violate the antitrust laws, we think the Board 


erred. 


There can be no ‘question that the fare resolutions in issue here are repug- 
nant to the antitrust laws. Not only are they agreements among competitors 
to fix prices, but their effect is to raise substantially the fares in the individual 
travel market, where the IATA carriers have a monopoly, and to lower sub- 
stantially the fares in ‘the very narrowly defined markets in which the supple- 
mental carriers — IATA’s only competitors — are permitted by law to oper- 
ate.29 As a result, both the normal-fare passengers and the supplemental car- 
riers will suffer millions of dollars in economic injury. When confronted with 
an agreement of this kind, the Board’s duty is not simply to inquire whether 
the individual fares in issue are reasonable and nondiscriminatory. The Board 
must also take account of the policies of the antitrust laws, and determine 
whether there is valid justification for exempting from these laws the particular 
agreements under consideration. Nor is it sufficient for the Board to inquire, 
as it did here, whether the fares “will divert so much charter traffic from the 
supplementals” as to place in question their ability to continue transatlantic 
services. (A-II 424.) The antitrust laws would protect the supplementals from 
far less egregious injury. Moreover, competitive consequences which the Board 
might find acceptable in a Section 412 agreement not in violation of the anti- 
trust laws may well become unacceptable if an agreement does in fact violate 
those laws. The fact of violation provides an added and aggravating element to 
which the Board must address itself and give weight. 


29 See Standard Oil Co. v. United States, 221 U.S. 1, 42 (1911); United States v. Grin- 
nell Corp., 384 U.S. 563, 570 (1966); Moore v. Mead’s Fine Bread Co., 348 U.S. 115 (1954); 
United States v. New York Great A&P Tea Co., 173 F.2d 79, 87 (7th Cir. 1949). 
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The antitrust laws have been characterized as the nation’s “fundamental 
economic policy.” Carnation Co. ». Pacific Westbound Conf., 383 U.S. 213, 
218 (1966). “The decisions of the Supreme Court and this Court over the 
period of at least 25 years have evolved and defined a substantial jurisprudence 
making clear that the administration of federal regulatory statutes calling ‘for 
determinations of the public interest establish the authority, and in some in- 
stances the duty, of the cognizant agency to take into account . . . the prin- 
ciples of the antitrust laws” (Cities of Statesville, etc. v. AEC (en ie No. 
21,706, December 5, 1969, slip opin. at 45 (Leventhal, J., concurring)). | Eg. 
FMC v. Aktiebolaget Svenska Amerika Linien, 390 U.S. 238, 243-46 (1968); 
McLean Trucking Co. v. United States, 321 U.S. 67, 79-80 (1944); Marine 
Space Enclosures, Inc. v. FMC, U.S. App. D.C. , 420 F.2d 577, $85-87 
(1969); City of Pittsburgh v. FPC, 99 U. S. App. D.C. 113, 126, 237 F.2d 
741, 754 (1956). A regulatory agency acting under a public interest standard 
“may not close its eyes to facts indicating that the transaction may exceed 


limitations imposed by other relevant laws. ” Denver & R.G.W.R. Co. v., United 
States, 387 U.S. 485, 492 (1967). “The importance of adherence to the “‘fun- 
damental policies’ of the antitrust laws is undeniable.” Marine Space Enclosures, 
Inc. v. FMC, supra, 420 F.2d at 586 (footnote omitted). 


In Svenska Amerika Linien, the Supreme Court, affirming the Maritime 
Commission’s application of a rule much like the Board’s, indicated that anti- 
trust violations are prima facie inconsistent with the public interest standard 
of regulatory statutes (390 U.S. at 244): 


“By its very nature an illegal restraint of trade is in some 
ways ‘contrary to the public interest,’ and the Commission’s | 
standard, involving an assessment of the necessity for this 
restraint in terms of legitimate commercial objectives, simp- 
ly gives understandable content to the broad concept of 
‘the public interest.’ ” 


The Court stated that “once an antitrust violation is established, this alone will 
normally constitute substantial evidence that the agreement is ‘contrary to the 
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public interest,’ unless other evidence in the record fairly detracts from the 
weight of this factor.” 390 U.S. at 245-46. Similarly, this Court recently 
stated that “anticompetitive restraints, the kind that would be illegal or of 
doubtful legality if used in unregulated industry, are in some ways contrary 
to the public interest that shapes rules governing the persons in directly regu- 
lated industry.” Marine Space Inclosures, Inc. v. FMC, supra, 420 F.2d at 585. 


The Board recognized as early as 1951 the importance of antitrust princi- 
ples in construing the public interest standard in Section 412 of the Aviation 
Act. See Air Freight Tariff Agreement Case, 14 C.A.B. 424, 425 (1951). A 
year later, in Local Cartage Agreement Case, 15 C.A.B. 850, 852 (1952), the 
Board held that “in determining whether an agreement is adverse to the public 
interest under Section 412 of the Act, [it] cannot ignore the question of 
whether such an agreement may run counter to the principles and purposes of 
the antitrust laws.” The fact that approved agreements were exempted from 
the operation of the antitrust laws was deemed by the Board to impose upon 
it “the duty to evaluate such agreements in the light of antitrust policy and 
principles” (p. 853). As a standard for performing this duty, the Board an- 


nounced the rule here in question (ibid. ): 


“Where an agreement has among its significant aspects ele- 
ments which are plainly repugnant to established antitrust 
principles, approval should not be granted unless there is a 
clear showing that the agreement is required by a Serious 
transportation need, or in order to secure important pub- 
lic benefits.” 


In IATA Credit Agreements, 30 C.A.B. 1553, 1555 (1960), which involved an 
IATA agreement to boycott non-airline credit card plans, the Board reaffirmed 
the Local Cartage rule and, in addition, made clear that it placed the burden 


of proving a “serious transportation need” or “important public benefits” upon 


the proponents of the agreement. 
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We should point out that there is nothing in these decisions, or in Hes 
Board orders applying the Local Cartage rule,2° to suggest that the Board re- 
garded the rule merely as one of administrative convenience, to be applied or 
not as the Board saw fit. Rather, the rule constituted an interpretation by the 
Board of Section 412, which gives “understandable content” to the public in- 
terest standard of that section and serves as a formula for harmonizing the 

| 


policies of the Aviation Act with those of the antitrust laws. 


In the present case, however, the Board refused to apply the Local Cartage 
rule, reversing its hearing examiner who had done so. It did not, as it was 
“obliged” to do, “make findings related to the pertinent antitrust policies, 
draw conclusions from the findings, and weigh these conclusions along with 
other important public interest considerations.” Northern Natural Gas Co. v. 
FPC, 130 U.S. App. D.C. 220, 228, 399 F.2d 953, 961 (1968). 


The Board’s rationale in rejecting application of the Local Cartage rule 
was that it had found “important public benefits” in its approval of the IATA 
conference machinery, citing its 1946 decision, 31 and that it “has never applied 
this test to each and every IATA fare.” (A-II 435, n. 46.) But the Board’s 
rationale does not withstand analysis. In the first place, its 1946 decision Te- 
peatedly and pointedly emphasized that “in approving the resolution before 
it [the Board] is not approving an agreement establishing a rate . . .” 6 C.A.B. 
at 641. | 


“| the resolution, on the contrary, simply provides a 
method whereby rates in international air transportation 
may become the subject of agreements between the mem- 
bers of IATA, to be submitted, in the case of United 
States air carriers, to the Board for its approval or dis- 
approval.” Ibid. 


30 Eg, ATC Prepaid Ticket Advice Resolution, 31 C.A.B. 1030, 1031 (1960); Shulman- 
Western Joint Loading Agreement, 34 C.A.B. 801, 804 (1961). 


31 FATA Traffic Conference Resolution, 6 C.A-B. 639 (1946). 
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In addition, the Board’s 1946 approval predated the emergence of a class 
of supplemental carriers and occurred at a time when all (or virtually all) U.S. 
carriers engaged in international air service were members of IATA. Each of 
those carriers was thus well able to protect its interests under the IATA rule 
of unanimity.32_ It by no means follows, as the Board suggests, that its 1946 
finding of “important ‘public benefits” should automatically, and without any 
further analysis, attach to individual fare agreements adopted 23 years later in 
the context of intense competition between IATA and non-IATA carriers. And, 
even if the Board were to find today that the IATA rate-making system achieves 
important public benefits, that would hardly justify its conclusive presumption 
that every individual fare agreement adopted under that system is likewise 
necessary in order to achieve important public benefits. At the least, the bene- 
fits which may justify a system that eliminates competition among IATA car- 
riers cannot automatically be deemed to justify a fare agreement designed to 


destroy the competition of non-IATA carriers. 


The Board also says that application of the Local Cartage rule to every 
IATA fare agreement would “utterly destroy [IATA’s] rate-making flexibility” 
(A-l] 435, n. 46). But the Board’s implied premise that its obligation to give 
adequate weight to antitrust policies must give way before IATA’s need for 
“flexibility” is simply unacceptable. Moreover, contrary to the Board’s posi- 
tion, application of Local Cartage is not likely to impose an undue practical 
burden upon IATA. The Board is well able to distinguish between the routine 
flow of limited, technical and non-controversial IATA resolutions and those 
resolutions which, as here, provide for blanket increases in normal passenger 
fares in the world’s largest international air market, or which provide for un- 
precedented, low group fares expressly aimed at the competition of non-IATA 
carriers. Routine IATA fare agreements have for years been approved by the 
Board — without objection by anyone — virtually without supporting evidence. 


32 sid. at 640, 645. 
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It is only when major and contested fare agreements are presented that the 
IATA carriers would in practice be obliged to come forward with proof of 
overriding public need for the agreement. If this limited obligation impairs 
IATA’s “rate-making flexibility” — which seems far from self-evident — it is 


simply a necessary aspect of Board regulation under Section 412. There is no 
valid reason to apply a different standard to IATA carriers than the Board 
applies to other air carriers which file Section 412 agreements. See Melody 
Music, Inc. v. FCC, 120 U.S. App. D.C. 241, 345 F.2d 730 (1965). The crux 
of the matter is that IATA, notwithstanding “‘the specter of an open rate situ- 


ation,” does not stand above the law. | 
| 


Ol. 


THE BOARD ERRED IN BASING ITS APPROVAL OF THE 
ROUND-TRIP DISCOUNT ON THE ABNORMALLY LOW RATE 
OF RETURN EXPERIENCED BY A SINGLE IATA CARRIER 


In approving the IATA agreement which eliminates the 5 per cent round-trip 
discount on normal fares, the Board relied heavily on the substandard rate of 
return on investment experienced by a single IATA carrier, Pan American, in 
its North Atlantic operations. (A-II 431-33.) This determination, which re- 
versed that of the hearing examiner, was made notwithstanding that the only 
other carrier whose experience is shown in the record (i.e., TWA) achieved a 
rate of return far higher than the Board’s standard. As we now show, the 
Board’s reliance on Pan American’s rate of return was clearly in error, and its 
approval of the elimination of the discount must therefore be set aside! 


The Examiner, in rejecting the IATA carriers’ claim of economic need as 
a basis for approving increased normal fares, found that TWA’s transatlantic 
operation is a “highly profitable enterprise” and that “Pan American seems to 
be a higher cost operator than TWA...” (A-II 207, 209.) These findings 
are strikingly confirmed by the Board’s chart (set out at page 18 of this brief) 
showing the respective rates of return on investment of the two carriers. In 
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1966 Pan American and TWA were experiencing rates of return of 12.39 per 
cent and 14.10 per cent, respectively — both well above the Board’s standard 
of 10.25 per cent for large domestic trunklines. 33 By 1969, however, Pan 

American’s rate of return had declined to 0.8 per cent while TWA’s had risen 


to 15.9 per cent. 


The Board concluded that this data “raises a question as to whether PAA’s 
results are consistent with economical management.” (A-II 433.) But it found 
that the record did not provide an answer to this question and, in the absence 
of an answer, simply assumed that Pan American met the standard of “honest, 
economical, and efficient management” (which is one of the criteria employed 
by the Board in determining the reasonableness of fares).34 See Section 1002 
(e)(5), 49 U.S.C. § 1482(e)(5). It stated (A-II 433): 


“While the difference in earnings as between the two car- 
riers may be, in part at least, attributable to different 
route structures, different access to particular markets, 
and differences in the method of allocating costs, the 


33 See General Passenger-Fare Investigation, 32 C.A.B. 291, 308-09 (1960), affirmed, 294 
F.2d 235 (D.C. Cir. 1961), cert. denied, 368 U.S. 927 (1961). 


34 In the context of a domestic fare investigation, the Board has stated the applicable 
criterion somewhat differently (General Passenger-Fare Investigation, 32 C.A.B. 291, 330 
{1960}}: 

“Where the bulk of the carriers fall within a reasonable range of 

the rates of return found herein to be proper, and industry figures 

are not distorted by the unrepresentative results of carriers who are 

in extremely poor or extremely favorable situations, fare adjust- 

ments should inormally be based upon the results for the industry 

as a group.” 
Under this formulation — which we consider a more appropriate one — the Board could not 
in the present case properly rely on Pan American‘s substandard rate of return if it was 
“unrepresentative.” Under either test, however, we believe that the Board’s determination 
cannot stand. 
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record does not establish this. Nevertheless, it has not been 
shown that PAA’s failure to achieve a reasonable rate of re- 
turn is due to its failure to conform to the standard of honest, 
economical and efficient management.” (Emphasis added; 
footnote omitted.) 


Having thus placed its stamp of approval on Pan American, the Board combined 
the figures for both Pan American and TWA -— resulting in a combined 6.4 per 
cent rate of return — and found that “the combined earnings deficiencies of 
the two carriers are a factor to be weighed” in determining whether to approve 
the fare increase. (Jbid. Emphasis added.) 


We believe the Board’s position to be untenable. In the first place, it 
erroneously put the burden of proof on the opponents rather than the propo- 
nents of the fare increase. Aside from the fact that this is contrary to the 
Local Cartage principle discussed above, it is also contrary to the Board’s usual 
rule in fare proceedings. Thus, in Investigation — Eastern Air Lines Air-Coach 
Fare, 12 C.A.B. 511, 515 (1951), the Board stated: 


“. . . the carrier is the proponent of its fares, and we believe 
it should have the burden of going forward with the proof 
because the major portion of the evidence in support of the 
fares is peculiarly within its own knowledge and not readily 
available to other parties.” 


Accord: 14 C.F.R. § 302.506. 


Moreover, the record is not, as the Board implies, silent on the issue of 


whether Pan American is operated under economical management. The ‘record 
shows that TWA is achieving a rate of return of 15.1 percentage points ‘higher 
than Pan American’s. Certainly the fact that a similarly situated Paria is 
achieving a vastly superior rate of return is strongly probative of Pan American’s 
lack of efficiency. Indeed, absent other evidence, the rational inference to be 
drawn from this enormous disparity between the two carriers’ rates of return 
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is that a fare increase will serve as a windfall to TWA,*> the most efficient 


carrier — which is already earning a rate of return well above standard — and 
a form of subsidy to Pan American, the less efficient carrier, at the expense of 
all normal-fare transatlantic passengers. This view is reinforced by the addi- 
tional fact that during the very same period of time (i.e., 1967-69) TWA’s rate 


of return was rising, while Pan American’s fell precipitously. 


The rates of return of the nineteen or so foreign IATA carriers in the 
transatlantic market would, of course, also be highly relevant in determining 
whether or not Pan American is operated under economical management. But 
due largely to a ruling of the Board, none of this information is in the record. 
As described in our Statement (pp. 4-7, supra), NACA moved at the outset 
of the Board’s investigation to join as parties all of the foreign IATA transat- 
lantic carriers. This motion stressed that these carriers possessed information 
“that will be required to insure the development of a full record in the pro- 
ceedings” (A-II 42). NACA also pointed out that the Board had, only a few 
weeks previously, joined these same carriers as parties in a then-pending inves- 
tigation of IATA transatlantic cargo rates. (A-II 67.) Pan American, however, 
opposed this motion. And the Board denied it, expressing doubt that the for- 
eign carriers “are indispensable parties to the development of an adequate rec- 
ord in this proceeding.” (A-II 105.) 


The state of the record, then, is that there is a large, unexplained and 
growing disparity between the respective rates of return of Pan American and 
TWA. In these circumstances, the Board erred in simply assuming without any 
supporting evidence that Pan American’s substandard rate of return was not 
attributable to uneconomical management. The traveling public, which must 
pay the higher fares; is entitled to more than the Board’s unsupported specu- 
lation that the fare increase will not merely subsidize the inefficiencies of a 
single carrier, and serve as a windfall to others. 


35 TWA estimated that it would achieve a net revenue increase of $5.4 million in 1970 
as a result of elimination of the round-trip discount. (A-II 158.) 
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IV. 


THE BOARD’S FINDINGS WITH RESPECT TO THE CHALLENGED 
GROUP FARES ARE INSUFFICIENT TO SUPPORT ITS CON- 
CLUSION THAT THOSE FARES ARE REASONABLE AND NON- 
DISCRIMINATORY 


In No. 23,012, this Court held that the findings contained in the Board’s 
original order relating to the Dallas agreements were sufficient to justify its 
interim approval of the CBIT fares, but were not sufficient to support its final 
approval of the affinity group, incentive group, and GIT fares. In the orders 
presently under review, the Board made some additional findings with respect 
to all of these fares on the basis of which it granted them full and final | ap 
proval. For the reasons set forth below, we believe that the Board’s nding 
were inadequate to justify such approval. 


At the outset, we reiterate what we have already shown above — et the 
Board made no findings with respect to the antitrust policies contravened by 
the fare agreements, and no effort to determine whether the antitrust considera- 
tions were outweighed by a serious transportation need or important public 
benefits. Since one of the grounds on which the Court reversed the Board’s 
earlier order with respect to the Dallas fares was that it contained no findings 
as to “how their anticompetitive aspects may be outweighed by public bene- 
fits” (slip opin. at 22), it follows that the Board’s approval of the Caracas 
agreement must be reversed on the same ground. | 


In addition to its antitrust allegations, however, NACA also contended that 
the CBIT and other group fares were unreasonably low and unjustly discrimina- 
tory. Although the Board did make findings with respect to these issues, we 
now show that these findings are wholly inadequate to support the conclusions 


reached. 


A. The Board’s Findings As to Reasonableness 


NACA argued before the Board that the reasonableness of the CBIT and 
group fares should be tested on the basis of whether those fares were sufficient 
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to cover the carriers’ fully-allocated costs. It contended that these fares should 
not be judged — as the IATA carriers urged — on the basis of the “profit- 
impact” test, 36 because (1) the volume of traffic which would travel under 
those fares would require the carriers to provide additional service (see Standby 
Youth Fares — “Young Adult” Fares, Order 69-8-140, August 25, 1969, at 21- 
22), and (2) the profit-impact test is an inappropriate basis for judging a fare 
which would cause substantial diversion from competing carriers. (A-II_ 341-47.) 
Cf, American Commercial Lines v. Louisville & N.R.R., 392 U.S. 571 (1968); 
Group Inclusive Tour Basing Fares to Hawaii, Initial Decision of Hearing Ex- 
aminer, C.A.B. Docket 20580, June 30, 1969, at 18-21. 


In its opinion with respect to the CBIT fares, the Board rejected both the 
fully-allocated cost test and the profit-impact test — as well as a third test pro- 
posed by the Examiner. It then concluded that the “record before us gives us 
no firm basis for definitely resolving the issue of costing methodology.” (A-II 
418.) However, instead of remanding this question for further hearing so that 
the necessary evidence could be obtained — as it had done under similar cir- 
cumstances in Standby Youth Fares — “Young Adult” Fares, supra, *” the 
Board proceeded to decide the reasonableness issue (both in its opinion on the 
CBIT fares and order on the Caracas fares) on completely different grounds, 
wholly disregarding considerations of cost. This in itself, we submit, consti- 


tuted error. 


36 “Under the profit-impact test, a fare not reasonably related to the fully-allocated cost 
may nevertheless be found reasonable if it improves the net profits of the carrier. To sa- 
tisfy this test, a fare must generate sufficient traffic to offset the loss of revenue from self- 
diversion plus the added cost of carrying the additional traffic.” Standby Youth Fares — 
“Young Adult” Fares, Order 69-8-140, August 25, 1969, at 20. 


37 tn that case, the Board concluded that it was unable to determine what costs should 
be allocated to the discount fare in issue in the absence of evidence as to the volume of 
traffic carried at various other fares. Since that evidence was not in the record, the Board 
remanded the matter for a further hearing and directed “‘all parties to develop a full factual 
record and to explore all possible alternative costing approaches.” The Board also called “to 
the parties’ attention the fact that under Rule 506 of the Board’s Rules of Practice, the bur- 
den of going forward with the evidence is on the proponent of the fares at issue.” (Order 
69-8-140 at 20 & n. 25.) 
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Although we recognize that cost is not the only relevant consideration, 38 
we submit that it is impossible to determine whether a rate or fare is reason- 
able without first determining whether it bears a proper relationship to costs. 
The Board itself has previously adhere to this view: 


| 
| 
“We are of the opinion that economic considerations do not | 
demand that at all times the rates for any class of traffic 
or type of service must cover the fully allocated cost of 
carrying that traffic or providing that service; rather that ! 
rates at all times must be reasonably related to costs. The 
tests of reasonableness must include recognition of variations | 
in the ability of traffic to carry a full share of costs at dif- | 
ferent stages in the development of that traffic, the effect 
of low rates in generating new traffic, and the resultant ef- 
fect of increased volume on reductions in unit costs. 


“But belief in the justifiableness of promotional rates does not 
lead to endorsement of rates which are uneconomical in 
character and depart from all regard for cost. Promotional 
rates, to be sound, must be fixed not only with due regard 
to the traffic they are expected to generate, but with suf- 
ficient regard for attainable costs to assure that the rates 
will not have to be raised when the expected volume is 
realized.” Air Freight Rate Investigation, 9 C.A.B. 340, 
344-45 (1948) (emphasis added). 


See also Pittsburgh-Philadelphia No Reservation Fare Investigation, 34 CAB. 


508 (1961). Similarly, this Court stated in Mississippi River Fuel Corp. », 


FPC, 82 US. App. D.C. 208, 225-26, 163 F.2d 433, 450-51 (1947): | 


“The character of a rate — fair, reasonable and non- 
confiscatory as our law knows it, is not an abstract 
economic concept of the proper price to be paid by 

consumers for a commodity or service. Our law has 

never provided that either a company, a commission, 
or a court can fix a price for a utility commodity or 


38 See Sections 10%) and 1002%¢) of the Act, 49 U.S.C. § § 1302(c), 1482(e). 
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service by an abstract observation or by a comparative 
evaluation of current prices for other commodities or 
services, or by any such process. The character of the 
rate has always been determined, in our law, by its re- 
lationship to the sum of a number of components. Those 
components, principally, are the expenses of the operation, 
an allowance for depreciation or depletion, and a proper 
‘return’ to the company ... So far as we know, there 

is no rate case in American reports in which the proper 
rate has not been determined by a determination of these 
components and then their combination into a total. And 
there is no reported court review which was not concerned 
with one or more of those components. . .” 


Thus, the first deficiency in the Board’s findings with respect to the reasonable- 
ness issue is that the Board failed to make any finding at all as to whether the 
challenged group fares bear a proper relationship to their costs. 


Furthermore, the Board has failed to develop and apply a consistent and 
rational method of judging the reasonableness of these and other promotional 
fares. As noted above, the Board in Standby Youth Fares — ‘Young Adult” 
Fares, supra, an investigation of domestic youth fares, >? treated the reasonable- 
ness issue as essentially involving a proper determination of costs. It remanded 
the case to the examiner to ascertain the appropriate mode of assigning costs 
to the youth fares “in the light of other promotional fares.” (Order 69-8-140, 
supra, at 22.) 


39 This investigation was precipitated by the decision of the Fifth Circuit in Transcontin- 
ental Bus System, Inc. v. CAB, 383 F.2d 466 (Sth Cir. 1967), cert. denied, 390 U.S. 920 
(1968). It was later broadened to include family fares after the First Circuit’s decision in 
Trailways of New England, Inc. v. CAB, 412 F.2d 926 (ist Cir. 1969). Still later, Discover 
America excursion fares were added to the proceeding, and it was consolidated into (and 
became a phase of) the Board’s present domestic fare investigation. (Order 70-1-147, Janu- 
ary 30, 1970.) 


| 

| 
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In its opinion on the CBIT fares, however, the Board stated that “the 

most reliable test for these fares is their reasonableness in relation to other 
passenger fares in the overall fare structure.” (A-II 418-19.) It then compared, 
in great detail, the rules and restrictions applicable to the CBIT fares with those 
applicable to other IATA fares, concluding that those differences justified the 
differences in fare level between the CBIT fares and each of the other fares 
considered. 4° Although there may be some merit to the notion that these 
various restrictions reduce the value of the service and thus justify some lower 


fare, the Board gave no explanation whatever as to how it quantified these con- 
siderations in dollar terms. How did it decide that it was reasonable for | the 
CBIT fares to be approximately 60 per cent below the normal economy fares - 
rather than, say, 40 per cent? Would a discount of 75 or 80 per cent also 
have been reasonable? If not, why not? These are questions which lie at the 
core of this case, and the Board has utterly failed to address them. 


40 The following characteristics of the CBIT fares, the Board said, justify the substantial 
discounts which those fares offer: 


“The fares are only available for group transportation (at least 40 | 
eastbound and 20 westbound); there is a stay length restriction 
of 14-21 days; the number of stopovers permitted is limited to 
three including the turnaround point, with surcharges for stop- 
overs in the shoulder and off-peak seasons to some destinations; 
the passenger travelling on CBIT tours must purchase a land tour 
with a minimum price of $100 per person plus $7.00 per day for 
each day over 14. In addition, carriers may sell CBIT seats only 
to tour operators. The basic block of 40/20 seats must be re- 
served, and the tour operator must make a 10% nonrefundable 
deposit, at least three months in advance, with full payment one 
month prior to departure. Additional seats may be purchased by 
the tour operator after the initial contract only in blocks of five. 
Thereafter, he is precluded from cancelling any seat. The tour 
operator receives no commission from the air carrier, and operates 
as an indirect air carrier assuming the risks involved in marketing 
the seats which he has purchased.” (A-II 419-20; footnotes 
omitted.) 
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Moreover, on the’ basis of the Board’s analysis of the CBIT fares, one 
would have expected it to conclude that the affinity group fares should be 
substantially higher. Those fares, after all, are not nearly as restricted as the 
CBIT fares. Although there is a group-size requirement, there is only a one- 
year (rather than 14-21 day) length-of-stay restriction; there is no land tour 
requirement; more stopovers are permitted; a 10 per cent deposit is required 
only 30 days (rather than three months) in advance of travel; the fare is com- 
missionable; and no risks are assumed by the travel group except the loss of 


deposit in the even of cancellation. 


Yet in its separate order approving the Caracas fares, including the new 
80-group and 100-group affinity fares which (as discussed above) are even lower 
than the CBIT fares, none of these considerations was mentioned. Instead, the 
Board applied still another standard of reasonableness: “In our view, the best 
evidence of the reasonableness of the proposed IATA fare structure is to be 


found in analysis of the volume of traffic moved at the various fares.” (A-II 
396.) The Board then proceeded to set out the IATA carriers’ estimates as to 
the number and percentage of passengers which would travel under each of the 


fares, and concluded — by some undisclosed legerdemain — that these data fully 
established the reasonableness of the fares. Again, there was no explanation as 
to why it found these “volume of traffic” figures reasonable, or how much more 
traffic would have to move at any given fare level in order to render it unrea- 


sonable. 


Since the Board, without a word of explanation, applied one standard in 
determining the reasonableness of youth fares, still another with respect to the 
reasonableness of the CBIT fares, and yet a third in determining the reasonable- 
ness of the affinity group and other challenged fares in the Caracas package, we 
submit that its findings cannot stand. The Board may well have considerable 
discretion in dealing with complex issues of reasonableness. But, surely, it is 
required to develop and apply some uniform standard or set of standards, and 
offer a rational explanation as to when one criterion is to be applied and when 


i 
| 
| 
| 
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another. “(T]he Board cannot act arbitrarily nor can it treat similar situations 
the Act fairly 


in dissimilar ways. The Board has a responsibility to administer 
and rationally.” Burinskas v. NLRB, 123 U.S. App. D.C. 143, 148, 357 F.2d 
822, 827 (1966). In the apt words of Judge Brown of the Fifth Circuit, | 

“[t]here may not be a mle for Monday, another for Tuesday, a rule for gen- 
eral application, but denied outright in a specific case.” 41 | 
| 
| 


B. The Board’s Findings As to Discrimination 


Throughout these proceedings, NACA has challenged the CBIT and other 
group fares not only under Section 412 of the Act, but also under Sections 
404(b) and 1002(f), 49 U.S.C. 8 1374(b), 1482(f). Section 404(b), which 
codifies the common law prohibition against discrimination by common car- 
riers, provides: | 


“No air carrier or foreign air carrier shall make, give, or cause 


any undue or unreasonable preference or advantage to any 
particular person, port, locality, or description of traffic in 
air transportation in any respect whatsoever or subject any 
particular person, port, locality, or description of traffic in 
air transportation to any unjust discrimination or any undue 

or unreasonable prejudice or disadvantage in any respect what- 


soever.” 


n 404(b) is to be en- 

in foreign air transporta- 
| 
| 


Section 1002(f) sets forth the manner in which Sectio 
forced with respect to discriminations and preferences 
tion. 

These provisions clearly and specifically make unlawful any fare — whether 
established by agreement or unilaterally, and wholly independent of any anti- 
trust issues — which is unjustly discriminatory or unduly preferential. Thus, 
NACA’s complaint against the CBIT and other group fares under these provi- 
sions of the Act presented not simply a question as to whether the fares are 


Din Bea nee ee 
41 Mary Carter Paint Co, v. FTC, 333 F.2d 654, 660 (Sth Cit. 1964) (concurring opinion), 


reversed on other grounds, 382 U.S. 46 (1965). 
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adverse to the public interest but whether they are unlawful under specific 
standards established in the Act. 


Whenever an issue of unjust discrimination is presented, the first question 
to be considered is whether the fare involved is in fact discriminatory. “Such 
discrimination may result from the charging of different rates to different shippers 
or passengers afforded the same service . . . or from the offering of special services to 
only a select patron or group of patrons.” Transcontinental Bus System, Inc. 
vy, CAB, 383 F.2d 466, 481-82 (5th Cir. 1967), cert. denied, 390 U.S. 920 
(1968). If the fare is found to be discriminatory, the Board must determine 


whether such discrimination is “unjust.” That determination must be based 
upon “those factors which Congress has by statute deemed material, and those 
factors which regulatory practice in the transportation industry has, through ex- 
perience, found relevant.” Jd. at 484. The burden is on the complaining par- 
ty to show “that particular rates are prima facie discriminatory, but once this 
is done the Board shduld have the affirmative burden of showing . . . that the 
discrimination is justified in terms of established Board precedent or policy and 
the relevant facts.” Trailways of New England, Inc. v. CAB, 412 F.2d 926, 932 
{ist Cir. 1969). 


In the present case, all the fares which NACA challenged were clearly dis- 


criminatory on their face, since each of them either charges different rates to 


different passengers “afforded the same service” or offers a special discount to 
“only a select . . . group of patrons.” Thus, the CBIT and GIT fares charge 
far lower rates for air transportation to persons willing to purchase land accom- 
modations in the amount and of the type required than to other persons who 
receive the same air transportation services and who are willing to comply with 
all of the conditions on air travel imposed by these fares — ie., group size, 
length of stay, etc. - but who are unwilling to purchase the required land 
package. The Board recognized as early as 1951 that this type of “tour bas- 
ing” fare is discriminatory: 
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“In our opinion, the tour basing fares represent an objection- 
able form of discrimination in that they embody the essen- 
tials of a tie-in sale. The reduced fare ticket can only be 
purchased if the passenger is willing to purchase hotel or 
other land accommodations. Such discriminatory practices 
are a far cry from the equal treatment the public is nor- 
mally entitled to expect from a-public utility. Nothing in 
the promotional and competitive considerations advanced by 
the carriers is sufficient to justify such a discrimination.” 
Tour Basing Fares, 14 C.A.B. 257, 259 (1951). 


See also, Pan American World Airways, Inc., 18 C.A.B. 648, 649 (1954) (dis- 
approving an IATA tour basing fare insofar as it applied to air transportation 
between the U.S. and Europe). 


Similarly, the affinity group fares are clearly discriminatory because they 
are available only to persons who belong to “the same association, corporation, 
company or other legal entity ... which shall have principal purposes, aims, 
and objectives other than travel” (A-II 329). A group of passengers without 
the requisite “affinity” could not qualify for these fares, irrespective of whether 
it could meet all the other prescribed conditions of travel. In Capital Group 
Student Fares, 26 C.A.B. 451, 458-59 (1958), the Board rejected a proposal to 
impose an affinity requirement on a group fare on the ground that it “would then 
violate the basic principle ‘that a reduced rate must be reasonably open to all 
who apply, free of any restriction based on the passenger’s mission, business, 
or status.’ Accord: IATA Agreements, Group Excursion Fares, 26 CAB. 
755, 7156 (1958); Free and Reduced Transportation Case, 14 C.A.B. 481, 489 
(1951). ! 


42 A similar issue was initially presented by the incentive group fares, which by’ their 
terms are available only to groups traveling under an incentive program which “rewards” an 
employee “for past work or provides an incentive for future activities.” (A-I 166). The 
Board cured this problem, however, by making clear in its order that its approval of this 
fare was conditional upon the carriers’ making it available to any single entity purchasing trans- 
portation for a group, whether or not the group is traveling pursuant to an incentive program. 
(A-II 402.) 
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The California proportional fares applicable to the CBIT fares and certain 
affinity group fares are clearly preferential and prejudicial, since they provide 
lower fares to passengers traveling from California points to Europe than the 
fares applicable to passengers originating at points closer to Europe. For exam- 
ple, the $130 proportional fare from Los Angeles is far lower than the fares 
applicable to Albuquerque ($218), Denver ($192), El Paso ($220), New Orleans 
($146), and Kansas City ($134). (A-I 114; A-II 306-07.) It is well established 
that a fare is preferential and prejudicial if it requires passengers traveling a 
shorter distance to pay the same or higher fares than passengers traveling a 
greater distance. Hawaiian Common Fares Case, 10 C.A.B. 921, 924-25 (1949); 


Northern Consolidated Airlines, Inc., Proposed Fares, 33 C.A.B. 440, 441-42, 
452-53 (1961). 


The Board did not deny that the various fares discussed above were dis- 
criminatory or preferential; rather, it appeared to base its approval of those 
fares on the ground that these features are justifiable. As we now show, how- 
ever, the Board’s findings fail to establish adequate justification for its approval 
of the gross discriminations involved. “The rule of equality is the very core 
and essence of the fare structure in the transportation industry, and it should 
not be rendered a meaningless phrase by the use of spurious justifications for 
unjustly discriminatory fares.” Transcontinental Bus System, Inc. v. CAB, supra, 
383 F.2d at 485 (quoted at p. 26 of this Court’s opinion in No. 23,012). 


43 This principle was recognized by the Board in its April 1969 order in this proceed- 
ing. In sustaining the contention of the City of Philadelphia that “the add-ons used in es- 
tablishing fares to/from Philadelphia . . . discriminate against Philadelphia in favor of New 
York,” the Board found’ that “[n]o sound reason has been advanced why the Philadelphia 
fares should be disparate with the New York fares from the standpoint of mileage ... . 
These considerations are equally applicable to Baltimore and Washington fares.” (A-I 262.) 
Accordingly, it required as a condition of its approval that those fares be revised. (A-I 262, 
268.) The Board did not, however, grant the same relief to the Western cities disadvan- 
taged by the California proportional fares. 
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The Board offered three reasons for approving the CBIT fares despite their 


discriminatory character. First, the Board emphasized the “substantial promo- 
tional and developmental aspects of these fares.” (A-II 427.) Second, it held 
that the tour-basing feature was a reasonable device for limiting the use of 
these fares to vacation travelers and excluding business travelers. Finally, it 


held that CBIT fares were justifiable as a competitive response to the supple- 
mentals’ inclusive tour charters. | 

The difficulty with the first of these justifications is that both the Board 
and the courts have consistently held that “neither the promotional aspects of 
a tariff nor the increased revenue produced by a tariff will justify an other- 
wise unjustly discriminatory tariff.” Transcontinental Bus System, Inc. v. CAB, 
supra, 383 F.2d at 485. Accord: Trailways of New England, Inc. v. CAB, Su- 
pra, 412 F.2d at 936. | 


“Qn numerous occasions we have considered discriminatory 
fare proposals which have been defended upon the ground 
that they would promote traffic and increase net revenue. 
We have not, however, accepted this defense in justification 
for a discriminatory fare... . In fact, were ordinary busi- 
ness need considerations or the promotional objective of a 
proposed fare alone a sufficient justification for discrimina- 
tion, there would be little need for Board consideration of 
these matters.” Group Excursion Fares Investigation, 25 
C.A.B. 41, 46 (1957). 


See also, Tour Basing Fares, 14 C.A.B. 257, 259 (1951); ATC Fare Discounts, 
29 C.A.B. 1344, 1345 (1959); Free and Reduced Rate Transportation Case, 
14 C.A.B. 257, 258-59 (1951). : | 


The Board’s second justification for the tour-basing feature of the CBIT 
fares — that it prevents diversion of higher-fare paying passengers — is merely 
a variant of the promotional justification discussed above. In Group Excursion 
Fares Investigation, supra, 25 C.A.B. at 47, the Board held: | 
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“The only stated justification for the [discrimination] was to 
prevent diversion from existing traffic, but this is the identical 
reason advanced by the carriers in the Tour Basing Fares case, 
and rejected by this Board. While the objective of the carriers 
is understandable from a business point of view, it does not 
comport with the statutory prohibition against unjust discrim- 
ination.” 

Finally, the mere fact that the supplemental carriers provide inclusive tour 
charter (ITC) service is not a justification for the CBIT fares. Unlike ITC’s 
(which are planeload charters), the CBIT fares discriminate among passengers 
aboard the same flight. Moreover, if the scheduled carriers wish to compete 
with the supplementals in this field, they are able to apply to the Board for 
authority to operate their own ITC’s — and the Board could grant such 
authority if it found it in the public interest to do so.44 Since this avenue is 
open to the IATA carriers, there is no basis for the Board’s finding that the 
CBIT fares are essential to prevent the supplementals from having a “monopoly 
in this category of the travel market.” (A-II 428.) To justify a discriminatory 
fare on the ground of competition, “there should be a showing of particular 
need for a form of competition predicated upon class discrimination. None was 
made or suggested here.” Trailways of New England, Inc., supra, 412 F.2d at 
936. 


The Board offered no independent justification for the GIT fares, but re- 
lied wholly on its findings with respect to the CBIT fares. (A-II 401, n. 9.) 
Accordingly, if those’ findings are insufficient to justify the Board’s approval of 
the CBIT fares, its approval of the GIT fares must also be set aside. 


With respect to ‘the affinity group fares, the Board offered the following 
justifications. First, it pointed out that the supplementals’ affinity charters are 
subject to the same basic eligibility restrictions as are imposed by the IATA 


44 tnctusive tour charters, which are expressly authorized by the Act (Sections 101(33), 
401(eX6), 49 U.S.C. 88 1301(33), 1371(e\(6)), clearly are not subject to the same discrim- 
ination claims as are tour-basing fares. 
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affinity fares. Second, it stated that it had previously ‘approved these fares in 
its 1962 decision, and that the same factors relied on in that decision — plus 
the increased competition from the supplemental carriers — justified the con- 
tinuation of the affinity concept. (A-Il 401-02.) Third, it argued that the pur- 
pose of this restriction is to limit the diversion of higher-fare paying individual 
passengers to the lower group rate — an argument which, as already shown, is 
not a valid justification for a discriminatory fare (p. 52, supra). | 


The fact that only groups with prior “affinity” may use the supplementals’ 


| 
charter services is, we believe, wholly irrelevant here. That restriction is one 


which is imposed on the supplementals by the Board (see 14 C.F.R. Part! 295), 
not one which they themselves have adopted or desired. The Board’s purpose 


in imposing the restriction is to distinguish charter service which the supple- 
mentals are authorized to perform (see Section 101(33), 401(d)(3), 49 U. ‘S.C. 

$§ 1301(33), 1371(d)(3)), from individually-ticketed transportation which is the 
exclusive prerogative of the scheduled carriers (see Section 401(d)(1), 49 U. S.C. 

§ 1371(d)(1)). Without reaching the issue whether the eligibility restrictions ap- 
plied by the Board to supplemental charters are proper, certainly it is one thing 
for the Board to use the affinity concept to define the respective statutory roles 
of these two classes of carriers, and quite another thing for the scheduled car- 
riers to use that concept as a basis for discriminating among passengers aboard 
the same aircraft. ! 


Nor is the competition from the supplementals’ affinity charter services a 
justification, since the IATA carriers have essentially the same authority | as the 
supplementals to carry affinity charters and are thus not compelled to resort 
to a discriminatory fare. Moreover, “because of the danger of a mere invoca- 
tion of competition as justifying a rate discrimination, the agencies and courts 
must require substantial proof of the actual economical need for any particular 
discriminatory fare.” Trailways of New England, Inc. v. CAB, supra, 412 F.2d 
at 934. In this case, the Board neither provided any opportunity for the intro- 
duction of evidence with respect to the alleged competitive need for the affinity 
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fares, nor did it make any specific findings of fact on this question. Clearly, 
its “mere invocation of competition” as a justification is not enough. 


The Board’s reliance on its 1962 approval of the affinity group fares is 
likewise misplaced. First of all, the fare which was under consideration at that 
time was available to! “spontaneous” groups as well as groups with prior affinity, 
and the Board relied heavily on that fact in concluding that the fare was not 
unjustly discriminatory. IATA Agreement Relating to Group Fares, 36 C.A.B. 
33, 41 (1962). Further, the Board itself in 1963 emphasized that its 1962 deci- 
sion was not to be construed as a permanent approval of the affinity limitation: 


“The affinity restriction itself represents a very substantial re- 
striction of these fares to the general public. Although the 
Board approved such a restriction a year ago and is prepared 
to approve that aspect of the instant agreement, we will not 
be prepared to approve such restrictions indefinitely. Stated 
differently,'we believe the public interest requires that these 
fares eventually be made available to all groups whether or 
not the members have some affinity with one another.” 
IATA Agreements Re Passenger Fares, 38 C.A.B. 1062, 
1073-74 (1963). 


The plain fact is that whatever may have been the justification for the affin- 
ity restriction in 1962, no such justification exists today. It is time for the Board 
to return to the firmly established principle “that a reduced rate must be reason- 
ably open to all who apply, free of any restriction based on the passenger’s mis- 
sion, business, or status.” Free and Reduced Rate Transportation Case, 14 C.A.B. 
481, 510 (1951). 


Finally, with respect to the California proportional fares, the Board held 
that the “heavy competition in this market from the supplemental carriers” justi- 
fied a fare structure which favors California passengers. (A-II 429.) Virtually all 
of the competition from the supplementals, however, is in the form of affinity 
charters, and, as shown above, the IATA carriers compete with the supplementals 
via their own affinity charters and are not required to resort to unduly preferen- 


tial proportional fares. There is here neither a showing “of particular need for 
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a form of competition predicated upon... discrimination,” nor “substantial 
proof of the actual economic need” for these particular proportional fares (Trailways 
of New England, Inc. v. CAB, supra, 412 F.2d at 934, 936). 


In short, all of the challenged group fares are clearly discriminatory, and the 
Board’s findings are insufficient to justify the discriminations. Accordingly, the 
Board’s approval of these fares cannot stand. 


CONCLUSION 


For all of the foregoing reasons, the orders of the Civil Aeronautics Board 


under review should be set aside. 
Respectfully submitted, 


ROBERT M. LICHTMAN 
JERRY D. ANKER 


Lichtman, Abeles & Anker 
1730 M Street, N. W. 
Washington, D.C. 20036 
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APPENDIX 
PERTINENT PROVISIONS OF THE FEDERAL AVIATION ACT OF 1958 


Section 102, 49 U.S.C. § 1302: In the exercise and perform- 
ance of its powers and duties under this Act, the Board shall 
consider the following, among other things, as being in the pub- 
lic interest, and in accordance with the public convenience and! 
necessity: 


(a) The encouragement and development of an air-trans- 
portation system properly adapted to the present and future 
needs of the foreign and domestic commerce of the United 
States, of the Postal Service, and of the national defense; 


(b) The regulation of air transportation in such manner 
as to recognize and preserve the inherent advantages of, as- 
sure the highest degree of safety in, and foster sound eco- 
nomic conditions in, such transportation, and to improve the ! 
relations between, and coordinate transportation by, air car- | 
riers; 

(c) The promotion of adequate, economical, and efficient 
service by air carriers at reasonable charges, without unjust 


discriminations, undue preferences or advantages, or unfair 
or destructive competitive practices; 


sound development of an air-transportation system properly 
adapted to the needs of the foreign and domestic commerce | 
of the United States, of the Postal Service, and of the na- 
tional defense; 


(d) Competition to the extent necessary to assure the | 
| 


(e) The promotion of safety in air commerce; and 


(f) The promotion, encouragement, and development of | 
civil aeronautics. 


Section 404(b), 49 U.S.C. § 1374(b): No air carrier or for-| 
eign air carrier shall make, give, or cause any undue or 
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unreasonable’ preference or advantage to any particular 
person, port, locality, or description of traffic in air trans- 
portation in any respect whatsoever or subject any partic- 
ular person, port, locality, or description of traffic in air 
transportation to any unjust discrimination or any undue 
or unreasonable prejudice or disadvantage in any respect 
whatsoever. 


Section 412, 49 U.S.C. $1382: (a) Every air carrier shall 
file with the Board a true copy, or, if oral, a true and com- 
plete memorandum, of every contract or agreement (whether 
enforceable by provisions for liquidated damages, penalties, 
bonds, or otherwise) affecting air transportation and in force 
on the effective date of this section or hereafter entered into, 
or any modification or cancellation thereof, between such air 
carrier and any other air carrier, foreign air carrier, or other 
carrier for pooling or apportioning earnings, losses, traffic, 
service, or equipment, or relating to the establishment of 
transportation rates, fares, charges, or classifications, or for 
preserving and improving safety, economy, and efficiency of 
operation, or for controlling, regulating, preventing, or other- 
wise eliminating destructive, oppressive, or wasteful competi- 
tion, or for regulating stops, schedules, and character of serv- 
ice, or for other cooperative working arrangements. 


(b) The Board shall by order disapprove any such con- 
tract or agreement, whether or not previously approved by 
it, that it finds to be adverse to the public interest, or in 
violation of this Act, and shall by order approve any such 
contract or agreement, or any modification or cancellation 
thereof, that it does not find to be adverse to the public 
interest, or in violation of this Act; except that the Board 
may not approve any contract or agreement between an air 
carrier not directly engaged in the operation of aircraft in air 
transportation and a common carrier subject to the Interstate 
Commerce Act, as amended, governing the compensation to 
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be received by such common carrier for trarisportation serv- 
ices performed by it. 


Section 414, 49 U.S.C. § 1384: Any person affected by | 
any order made under section 408, 409, or 412 of this Act 
shall be, and is hereby, relieved from the operations of the | 
“antitrust laws”, as designated in Section 1 of the Act enti 
tled “An Act to supplement existing laws against unlawful : 
restraints and monopolies, and for other purposes”, approved : 
October 15, 1914, and of all other restraints or prohibitions 
made by, or imposed under, authority of law, insofar as may | 
be necessary to enable such person to do anything authorized, | 
approved, or required by such order. | 


Section 1002(e), 49 U.S.C. § 1482(e): In exercising and 
performing its powers and duties with respect to the deter- 
mination of rates for the carriage of persons or property, the | 
Board shall take into consideration, among other factors — 


(1) The effect of such rates upon the movement of traffic; 

(2) The need in the public interest of adequate and efficient 
transportation of persons and property by air carriers at the 
lowest cost consistent with the furnishing of such service; | 
(3) Such standards respecting the character and quality of 
service to be rendered by air carriers as may be prescribed by, 
or pursuant to law; | 


(4) The inherent advantages of transportation by aircraft; and 
(5) The need of each air carrier for revenue sufficient to en- 
able such air carrier, under honest, economical, and efficient | 
management, to provide adequate and efficient air carrier 
service. 


| 
section 1002(f), 49 U.S.C. § 1482(f): Whenever, after no- 
tice and hearing, upon complaint, or upon its own initiative, 


the Board shall be of the opinion that any individual or joint 
rate, fare, or charge demanded, charged, collected, or received 
| 
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by any air carrier or foreign air carrier for foreign air trans- 
portation, or any classification, rule, regulation, or practice 
affecting such rate, fare, or charge, or the value of the serv- 
ice thereunder, is or will be unjustly discriminatory, or un- 
duly preferential, or unduly prejudicial, the Board may alter 
the same to the extent necessary to correct such discrimina- 
tion, preference, or prejudice and make an order that the air 
carrier or foreign air carrier shall discontinue demanding, 
charging, collecting, or receiving any such discriminatory, 
preferential, or prejudicial rate, fare, or charge or enforcing 
any such discriminatory, preferential, or prejudicial classifica- 
tion, rule, regulation, or practice. 
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The Board's conclusion that the challenged IATA 
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tive impact on the supplemental carriers sufficient 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,988 


NATIONAL AIR CARRIER ASSOCIATION, ET AL., 
Petitioners, 


Ve 


CIVIL AERONAUTICS BOARD, 


Respondent, 


PAN AMERICAN WORLD AIRWAYS, INC., ET AL., 


Intervenors. 


ON PETITION FOR REVIEW OF ORDERS 
OF THE CIVIL AERONAUTICS BOARD 


BRIEF FOR RESPONDENT 


COUNTERSTATEMENT OF ISSUES PRESENTED 

1. Whether, in approving various inter-carrier agreements establish- 
ing fares for scheduled transatlantic service, which agreements were 
adopted pursuant to traffic conference machinery approved by the civil 
Aeronautics Board 24 years ago, the Board made adequate findings, based 
upon appropriate legal standards and arrived at in accordance with proper 
procedures, with respect to the competitive implications of the “eee 

| 


2. Whether the Board's determination that the challenged fares, in- 


cluding normal first class and economy fares, were not adverse to the public 


interest as being unreasonably low or unjustly discriminatory is supported 


by adequate findings and is otherwise proper. 


=~ 
COUNTERSTATEMENT OF THE CASE 

This case is a continuation of the controversy over transatlantic 
passenger fares before the Court in No. eee It arises on a peti- 
tion for review of two orders of the Civil Aeronautics Board (Nos. 70-2-123 
(App. II 393) and 70-2-124 (App. II 412 )). As in the earlier case, 
the petitioners are six supplemental air carriers -- carriers holding 
certificates of public convenience and necessity authorizing charter 
service, but not regularly scheduled, individually-ticketed service-- 
and their trade association, the National Air Carrier Association (NACA). 
By the challenged orders, the Board approved, under Section 412 of the 
Federal Aviation Act (infra, p. 86), agreements among U.S. and foreign 
air carriers establishing fares for scheduled transatlantic passenger 
service, including promotional fares for group travel on scheduled 
flights (all to be implemented through subsequent tariff filings with 
the Board). The agreements (called "resolutions") were reached through 
the traffic conference machinery of the International Air Transport 
Association (IATA) at a meeting at Caracas, and are to remain in effect 


until March 31, 1971. 


1/ National Air Carrier Ass'n v. C.A.B., decided May 28, 1970. Many 
of the events and actions involved in this case occurred prior to the 
Court's May 28th opinion and are described therein. We will thus have 
occasion to refer to that opinion frequently. We will call it "NACA I" 
and citations will be to pages of the slip opinion. It will also be 
necessary to refer to the Appendix in that case. It will be cited 
"App. I’, while the Appendix in this case will be cited as "App. II." 


2/ As the Court will recall, IATA is the trade association of 
domestic and foreign airlines engaged in air transportation between the 
United States and foreign lands. Through its "traffic conferences," 
IATA's members take concerted action on various matters of common 
concern, including the establishment of fares. Further details with 
respect to the establishment of international air fares and the role of 
the United States therein are set forth in NACA I, as well as subse- 
quently in this brief (infra, pp- 17-19, 23-26). 


Soe 


In NACA I there was involved the so-called "Dallas Agreement" 


which established transatlantic fares for the period April 30, 1969 | 


to March 31, 1971 (NACA 1, 3, 4). At issue were revisions of a number 
of group fares the essential elements of which had long been a part of 
the transatlantic fare structure (Affinity Group Fares, Group Inclusive 
Tour Fares (GIT's), and Incentive Group Fares), as well as an innovation, 


namely, Contract Bulk Inclusive Tour Fares (CBIT's). Also at issue were 
the "California Proportional Fares" applicable to CBIT, affinity group, 
and incentive group fares, and the elimination of the five percent dis- 


| 

count on normal first class and economy fares theretofore available [to 
| 

those purchasing a round-trip ticket (NACA I, 3-4). 


The Board approved the Dallas agreement for its full term insofar 
as the affinity group, incentive group, and GIT fares were concerned 


(NACA I, 5-6), relying upon prior decisions approving these types o 
ily 


fares. With respect to the new CBIT fare, as well as the California 
proportional fares and the elimination of the round-trip discount, the 
| 


| 
Board granted temporary approval pending an expedited evidentiary in- 
| 
vestigation (NACA I, 6). | 
| 
eee 


On review of the Board's order on the Dallas fares in NACA I, this 


Court affirmed the Board in part and reversed in part. It held (1)| that 
the Board had not erred in granting interim approval to the CBIT ang 

| 
California proportional fares, and elimination of the round-trip discount, 


pending the investigation ordered by the Board; (2) that the Board was not 
| 


3/ Approval of the incentive group fare was conditioned upon 
elimination of the fare's restriction to profit-making SEC SSE 
(App. I 262 ). 

i 
i 
| 
i 


el re 

required to hold a hearing before approval of the remaining fares; and 
(3) that the Board's reliance upon earlier decisions was not clearly 
explicated and that it had made inadequate findings to support its 
approval of the latter fares (NACA I, passim). 

While NACA I was pending, the Dallas agreement expired when Alitalia, 
an Italian airline, withdrew from it (NACA I, pp. 6-7). This, in turn, 
led to further meetings of IATA, this time in Caracas, looking to a new 
agreement. An agreement was reached and filed with the Board at the end 
of December 1969. ‘For the most part, the Caracas agreement readopted 
the Dallas fares. The elimination of the round-trip discount on normal 


fares, and the CBIT, GIT, and incentive group fares remained unchanged. 


However, the Caracas resolution established new and lower affinity group 
4/ 


fares available to larger groups. It also extended the 14-21 day 
individually-ticketed excursion fare to 28 days and introduced a new 
lower fare level for 29-45 day excursions. 

By the first of the orders challenged herein, Order 70-2-123 
(App. II 393), the Board approved, insofar as is here pertinent, all 
of the provisions of the Caracas agreement, including the CBIT, California 
proportional, affinity group, incentive group, and GIT fares, and the 
elimination of the! round-trip discount for normal fares. In reaching its 


conclusions, the Board relied in part on its determination (Order 70-2-124, 


4/ In terms of New York-London travel, the lowest affinity group 
fare during the peak season was $250 for minimum sized groups of 50 under 
the Dallas agreement. Under Caracas it is $235 for a group of 80 or 100 
(the latter for westbound travel from Germany only). For off-season 
travel the comparison is: Dallas -- $200 for minimum sized groups of 40; 
Caracus -- $170 for 80 or 100 persons. See Order 70-2-123, Attachment, 
p- 2 (App. I, “11 ). 


one | 

App. II, 412) on review of the examiner's initial decision in the investi- 
gation it had ordered in connection with the Dallas agreement. | 
70-2-124 is the second of the two orders under review herein. 


We now turn to the relevant details and findings of the Board. 


For purposes of convenience, we will divide our discussion into two 


parts. The first will deal with the evidentiary investigation of the 

| 
CBIT and California proportional fares, and the elimination of the rpund- 
trip discount. The second will be devoted to the Board's approval of 


the remaining fares in issue. 


A. The Investigation 


1. Preliminary procedures 


Shortly after the Board ordered the evidentiary investigation, | 


NACA moved to joint as parties to the proceeding IATA and all of it 
5/ 
members who were parties to the agreement (App. II, 41 ). 


NACA asserted, was necessary in order to obtain "cost, traffic, and | 
other information" (App. II, 42 ) allegedly necessary to development 
of a complete record. 

While this motion was pending, a prehearing conference was held, 


at which the issues were defined in detail and requests for informa+ 
tion were ruled upon. The examiner's rulings were embodied in a Pre- 


hearing Conference Report (App. II, 68 ). Among his rulings was that 


5/ The two U.S. parties to the agreement, Pan American and TWA > 
were already parties to the investigation. NACA's request, if granted, 
would have added 20 more parties to the investigation. The motion was 
ultimately denied, the Board finding that participation of the other 
carriers was not essential to development of an adequate record and 


that their addition would unduly delay the investigation (App. Ir, 104). 


am (ie 
Pan American and TWA’ should provide extensive information requested by 
NACA and the Board's Bureau of Operating Rights relating to costs, 
revenues, and traffic, as well as copies of all intra-company written 
communications and documents relating to "the reasons or motives for 
adopting the fares under investigation" (App. II 80 ). He refused, 
however, to require production of such materials as communications 
among IATA carriers relating to the CBIT fares; submissions by IATA 
carriers to the IATA Charter Study Group, a committee formed by IATA 
to make recommendations relating to the impact of charter services; and 
documents and other information relating to the European Civil Aviation 
Conference, an association of the heads of the civil aviation authorities 
of European governments which recommends action on matters of common 
concern. In ruling on requests for evidence, the examiner stated that 
he was guided by two objectives--"expedition and an adequate record" 
(App. II, 79 ). With respect to the requests of NACA outlined above 
which were denied, he stated that they were'[b]asically . . . broadscale, 
contemplating a comprehensive investigation of the IATA carriers-supple- 
mentals competitive situation which . . . is beyond the scope of the pro- 
ceeding" (App. II, 98-99). 
2. The initial decision 

Following evidentiary hearings and the submission of briefs, the 
examiner issued his initial decision. He found first that elimination 
of the round-trip discount on normal fares should be disapproved. Noting 
that it was “tantamount to a fare increase" (App. II, 206 ), he posed 


as the essential questions whether the increase was "economically justified 


and whether there are appropriate offsetting fare adjustments" (id.). He 


ss 


answered both questions in the negative. He recognized that, with the 
| 


exception of the year 1966, Pan American's rate of return on investment 


for its Atlantic Division had been far below the recognized standard of 


10.5 percent ever since 1964, declining to 4.97 percent in 1968. How- 
ever, he continued, TWA had consistently earned a rate of return in 

| 
excess of the 10.5 percent standard (App. II, 206 ). It was his con- 


clusion that Pan American was simply a higher cost operator, and in his 
| 


opinion Board precedent required "that in international transportatijon 


rates should be geared to the costs of the most efficient operator" 


(App. II, 207 ). Accordingly, the examiner found no economic need for 


the increase, and for this and other reasons spelled out in his initial 
| 


decision (App. II, 213 ), he determined that the elimination of the dis- 
| 
count would be adverse to the public interest. 
| 


While finding the elimination of the round-trip discount contrary 
| 


to the public interest, the examiner reached the opposite result with 
| 


respect to the CBIT fares. He found that the primary questions were 


| 
(1) their benefits to the traveling public; (2) their reasonableness; 


| 
and (3) their impact on NACA carriers. 


In terms of public benefits, the examiner found that the CBIT's 


| 
had substantial potential (App. II 220). They would, he said, "bring 
into the mainstream of transatlantic service, the scheduled service|, 


the lowest fares ever offered in such operations and are in accord with 


| 
the Board's longstanding objective of lower fares for transatlantic 
i 


travelers" (id., emphasis added). Based on NACA's own estimate, he 
| 


found "it clear that a substantial number of persons who otherwise 


| 
would not travel across the Atlantic, will enjoy a trip because of the 
| 


—a8s/— 
6/ 
availability of the CBIT fares" (App. II, 222). 

Furthermore, he said, the generation of new traffic which results 
from promotional fares provides an expanding base of traffic to support 
an increase in the volume and caliber of service which benefits those 
who would travel in any event, as well as those who would remain at 
home but for the availability of the promotional fares (App. II, 222). 
The examiner also saw an important public benefit in terms of the contri- 
bution they would make to the economic well being of the two U.S. IATA 
carriers (App. II, 223). 

Insofar as the reasonableness of the fares was concerned, the major 
controversy centered on the cost of the service, The examiner rejected 
NACA's contention that the CBIT fares must meet fully-allocated costs 
(i.e., that each passenger must bear not only the cost of the service and 
capacity he uses, but also his proportionate share of unused capacity). 
Instead, he found that the fares were reasonable from a cost-revenue 
standpoint because the revenues from them would offset the capacity used 
by the CBIT passengers "plus the applicable load related costs," i.e., 
incidental costs incurred solely in connection with the transportation 
of CBIT passengers (App. II, 226 ). 

Turning to the impact of the CBIT fares on NACA carriers, the 
examiner noted that the supplementals had "reached the status of strong, 
well-established carriers" and "despite a downward trend in earnings in 


recent periods," that "they anticipate further growth and development" 


6/ NACA had estimated that the IATA carriers would transport 
1,097,483 passengers in 1970, of whom 23 percent would be newly 
generated (App. II, 222). 
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(App. II, 237 ). Moreover, he pointed out that the Board expected 
stiff competition between the scheduled carriers and the supplementalls 
(App. II, 238 ). While recognizing that the economic health of both 
has always been deemed important by the Board, the examiner observed 


that "when fares of the scheduled airlines have positive benefits, the 


! 
Board has signified that it would not disapprove them unless there has 


been a showing that the impact on the supplementals will be'critical.' 


IATA Group Fares, supra, 36 C.A.B. at 40" (App. II, 240 ). 
| 


The examiner concluded that the CBIT's impact on the supplementials 


did not pose a threat of grave injury to their operations. Insofar as 
their effect upon the inclusive tour charter operations of the supple- 
mentals was concerned, he pointed to the fact that the supplemental 

have conducted only an insubstantial amount of ITC operations (app. II, 


| 
242 ). Hence, he said, should the CBIT's "gain precedence" over ITC's, 
| 


it would "not be a matter of the scheduled air carriers depriving the 


supplemental air carriers of traffic now carried by the latter but rather 
an effort to attract traffic available to either type of operation" 


(App. II, 241 ). Furthermore because of the small number of ITC opera- 


tions by the supplementals, any diversion of existing ITC traffic would 


not have a great impact on the supplementals (App. II, 242 ). 
The vast majority of the supplementals' traffic comes from affinity 


charters. The impact of the CBIT's on these operations, the examine 


found, would not be serious. He found (App. II, 245): 

"Three principal factors affect the impact of the CBIT's 
on the affinity charter operations of the supplemental carriers. 
These are the price differential, the duration of the trip, and 
the importance of land tours to the affinity charter passenger, 
Such passenger must accept the characteristics of all three 
factors to switch to the CBIT. Thus, he must be willing to pay 

| 
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more; he must gear his trip within the limits of 14 to 21 days; 
and he must decide that a qualified CBIT ground tour is suit- 

able. The Examiner is not persuaded that a substantial number 
of affinity charter passengers will find the CBIT so attractive 
that they will endure all these limitations." 


The third NACA objection to the CBIT fares was that they were un- 


justly discriminatory because of the tour-basing feature, i.e., that they 
were available only to those willing to purchase the ground package. 

This contention was based upon the Board's decision in Tour Basing 

Fares, 14 C.A.B. 257 (1951). The examiner rejected the contention, 
stating that "the Board no longer follows the principle . .. that a 
tour-basing fare constitutes an objectionable form of discrimination" 
(App. II, 249). 

Finally, thé examiner rejected the contention that the California 
proportional fares were unduly preferential to Los Angeles/San Francisco 
passengers and unduly prejudicial to passengers originating or terminating 
at numerous other points in the United States. He found that they were 
largely occasioned and justified by heavy competition from the supple- 
mentals between California and Europe (App. II, 256). Moreover, he 
added, they produced fares "which, on a rate-per-mile basis, are in 
line with the New York City-Europe fares" (id.). 

3. The Board's decision 

On review, the Board affirmed the examiner's approval of the CBIT 
and California proportional fares. It agreed with the examiner that 
the CBIT fares "offer substantial benefits to the traveling public," 
enabling, even under NACA's estimates, over 1/4 million passengers to 


travel who would not but for the availability of the fares (App. II, 415 


= iit 


Turning to the reasonableness of the fares, the Board agreed that 
| 


they should not be judged on the basis of fully allocated costs, since 
this would not take into account such factors as "the promotional and 


value aspects of CBIT fares which may warrant charging this class of 
| 
traffic a lower share of capacity costs than other types of traffic" 


(App. II, 416). The short of the matter, the Board said, quoting 


"Each fare cannot be expected to meet average fully allocated 
cost of service. Clearly the fare structure as a whole must 
produce revenues which in the aggregate cover costs and pro- 
vide a reasonable profit. Each component fare need only be 
reasonably related to costs of service but should not burden 
other farepayers. Where the total market is composed of 
several segments with different travel characteristics and 
elasticities of demand the differentiated price structure is 
fully justified. This type of pricing broadens the market, 
spreads cost over a greater volume of traffic and permits in- | 
creased service to every passenger's benefit, and results in 
| 


from its companion opinion on the Caracas agreement, was that: | 


lower fares to all." (App. II, 417 ). 
At the same time the Board was unable to accept the erentnertis eo 
clusion that the fares were reasonable because they were in excess of 
the cost of capacity used by CBIT traffic plus added load related none 
capacity costs. The difficulty with this, the Board found, was that 


| 
"if each promotional fare only were to cover capacity costs used, normal 


fare traffic would bear the expense of all unused capacity" (App. II, 418). 


In the final analysis, the Board said, there was no firm basis for 


a definitive solution to the problem of costing methology (id.). Ac- 
i 


cordingly, it stated that "the most reliable test for these fares ils 
| 


their reasonableness in relation to other fares in the over-all fare 
| 


structure" (App. II, 418 ). The details of the Board's evaluation |on 

this basis are set forth in the argument (infra, p. 40 ). For present 
| 

purposes, it will suffice to say that the Board compared the CBIT fares 


a= 

with each of the other fares and found significant differences in 
terms of value-of-service and cost factors which indicated that the 
lower CBIT fare was reasonably priced for the service provided. See, 
e.g-, App. II, 419-20. 

The Board also found that the CBIT fare should be reasonable in 
relationship to charter rates (App. II, 422 ). On the basis of NACA's 
exhibits comparing 1969 per passenger charter revenue with the CBIT 
fares in six major markets, it found that there was a significant dif- 
ferential. The CBIT fares, it found, were higher by as much as from 
10 to 50 per cent (App. II, 423 ). 

In connection with its appraisal of the reasonableness of the CBIT 
fares in relation to charter rates, the Board also considered the ques- 
tion of the amount of diversion which the CBIT's would inflict on the 
supplementals. It agreed with the examiner's reasons (supra, p- 9 ) 
for concluding that diversion from the supplementals would not cause 
them serious harm (App. II, 424 ). 

Turning to the discrimination issue, the Board agreed with the 


examiner that its 1951 decision (Tour Basing Fares, 14 C.A.B. 257) 


should not be regarded as controlling. It noted additionally that that 


case lacked the "compelling . . . competitive considerations present 
here" (App. II, 426 ). The Board's conclusion was that it 


"has authorized the supplemental carriers to provide 
inclusive tour charters that are quite similar to the 
CBIT’s. The supplementals have no inherent rights to a 
monopoly in this category of the travel market. If the 
scheduled ¢arriers are to compete with the supplementals, 
they must have the ability to offer a reasonable 


Sac 


alternative to the traveler. We therefore find the tour basing 
feature of the CBIT fares not unjustly discriminatory." (App. 428)7/ 


Finally, the Board took up the issue of the elimination of the 


round-trip discount. It found first that there was no indication 


weapon against the supplementals. Indeed, the Board said, any such 


| 

| 

| 

that this was merely a device to subsidize uneconomic fares as a | 
| 

| 


thesis was refuted by its previous findings that the CBIT's were 


| 

reasonable (App. II, 431). 
| 
| 


The Board disagreed with the examiner's conclusion that there 
| 
was no need for the additional revenue. It recognized that Pan Ameri~ 


| 
can had experienced deficient earnings when measured against the 10.5 
| 


percent return-on-investment standard, while TWA had enjoyed sub- 
| 


stantial earnings. However, it found that the combined returns of 
| 
\ 


examiner's conclusion that Pan American's experience should be dis-| 


both carriers had been well below the standard (App-II,433). The 


| 
regarded was rejected. In this connection, the Board pointed out that 


"it is doubtful whether a competitive air transport system could long 
| 


survive under fares which meet only the needs of the low cost operator" 
(Id.). Since it found nothing to indicate that Pan American's experience 


resulted from failure to conform to the standard of honest, economical, 


and efficient management, the Board concluded that the combined earnings 


deficiencies of the two carriers pointed to a need for the increased 
| 


revenues. Further, the Board said, the increase was part of a package 


EE | 
7/ The Board also agreed with the examiner that the California 
proportional fares were not unjustly preferential or prejudicial. 
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which offered substantial benefits to the public. Thus, the Board 
found that the "Dallas resolutions and to an even greater extent the 
Caracas agreement, both provide for significantly improved individual 
excursion fares which will bring new low-cost travel to substantial 
segments of the traveling public, and reduce the impact of the 
elimination of the discount" (App. II, 433-34). 

In concluding its opinion, the Board required, as the examiner 
had suggested, that the carrier parties to the proceeding submit traf- 
fic data reports ‘which would enable it to monitor the impact of the 
CBIT's on route and supplemental carriers alike, as well as on tour 
operators and the traveling public (App. II, 435 ). This, the Board 


said, would be useful not only in considering the matter should CBIT's 


be included in agreements covering fares for the period after March 31, 


1971 (the date of expiration of the Caracas agreement), but also would 
provide information necessary to take corrective action prior to that 
time should an emergency arise (App. II, 435). 

B. The Caracas decision 

By Order 70-2-123 (App. II, 393), issued concurrently with its 
decision in the CBIT investigation, the Board disposed of the GIT, 
affinity group, and incentive group fares. Rejecting NACA's con- 
tentions that they were unreasonable and unjustly discriminatory, the 
Board found that the fares were not in violation of the Act nor adverse 
to the public interest, and approved them. 

NACA's basic contention with respect to unreasonableness was that 
they did not meet a fully allocated cost standard. In essence, its 


position was that the average cost per passenger mile should be applied to 
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each and every discount fare “irrespective of the relative values of | 


service or other features pertaining to those fares" (App. II, 395 )s 
As indicated in our discussion of the CBIT order, the Board rejected this 


contention (supra, p. 11 .). Rather, it said, the relationships among 


different services as well as individual and aggregate costs of service, 
8/ 
were the test (App. II, 396 ). 


the fares comprising the structure, including relative values of the 


The Board found no basis for NACA's concern that there would be 
| 


large-scale diversion of their charter traffic by reasons of the IATA 
| 
group fares, but rather that the public would benefit from the competi- 


tion (App. II 398 ). It recognized that in a few markets (e.g. New| York- 
| 
London, New York-Paris) the differential between the lowest affinity 


| 
group fare and the average 1969 charter price was small, but noted that 


those markets accounted for but a small fraction of the supplementals' 
total 1969 transatlantic charter traffic (App. I1 399 ). The fare 


differential in the most important charter markets was much 


8/ "Clearly the unrestricted normal fare service should be 
and is priced highest. The user of this service is able to 
obtain service anywhere, anytime without substantial restric- | 
tion to his travel plans or desires. In these circumstances, 
it is not unreasonable to expect that such passengers can and 
should bear a relatively higher proportion of the carrier's 
total costs of providing the service to which they have un- 
limited access. The restricted fares are naturally priced 
lower to attract those who are not willing to pay normal fares 
but who can limit their travel to certain periods, or who can | 
travel in groups or in conjunction with inclusive tours. Such 
limitations reduce in some measure the value of such services| 
relative to the unrestricted normal fares. In this regard, it 
would seem reasonable that the individual excursion fares, 
whose principal restriction is duration of trip, should be | 
priced somewhat below normal economy service and that the farts 
which involve traveling in groups or buying a tour or both 
should be priced still lower. This is essentially the IATA 
structure" (App. II 396 ). 

| 
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greater. Considering the extreme sensitivity of the affinity charter 
market to price, the Board found that these differentials "should prove 
to be compelling in the market place" (App. II 399). Furthermore, the 
Board said, the supplementals had the advantage of being able to offer 
their service direct from interior U.S. points, whereas passengers using 
the IATA fares would in many instances be required to travel to a gate- 
way to connect with the IATA carrier (App. II 400). 

NACA also urged that the affinity group fares were unjustly dis- 
criminatory because of the affinity requirement. The Board rejected 
the contention (App. II401 ). It pointed out that "the affinity group 
fares are a competitive response to the affinity charter rates and 
service of both the supplemental and IATA carriers," and 


"that the affinity group fares and incentive group fares, 

as conditioned, are not unjustly discriminatory. As earlier 
noted, the affinity travel market is large and growing. There 
is no reason’ why it should be confined to charter flights to the 
potential detriment of the scheduled services. It is well 
established that competitive necessity may justify rates or 
fares or conditions of carriage which otherwise might be 
unlawful" (App. II 402). 


Finally, the! Board addressed itself to NACA's contention that a 
hearing was required before the Board could approve the Caracas agreement, 


9/ “For example, in the Los Angeles-Frankfurt market the 
proposed affinity group (80) fare for the shoulder period 

is $330. This is approximately $58 or 21 percent above 

the NACA carriers' average 1969 charter price of $272, as 
shown in NACA's exhibit 203 in Docket 20781. The situation 
is similar in the Los Angeles-to-London market where the 
group-of-80 fare in the shoulder season is $332 or 33.3 per- 
cent above the NACA carriers' average charter price of $241. 
It may also be noted from NACA's exhibit 200 in Docket 21781 
that its California-Europe charter traffic amounted to 33 
percent of its total U.S.-Europe charter traffic" (App. II 399). 
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but found this unnecessary. It noted that the record in the CBIT hear- 
| 


ing contained relevant information upon which the Board had relied in: 


| 

considering the other aspects of the agreement. More importantly, the 
| 
| 


Board said, "even were a hearing to be held, the effects of the new 


features of the Caracas agreement in terms of traffic generated and 

diverted and revenues realized would remain at best-a matter of judgment 

until the fares are actually used in the market place. We are satisfied 
| 


that the information on which we have relied herein is as reliable as! any 


that could be developed at a hearing prior to actual use of these fares" 
| 


(App. II 403 )-. 


ARGUMENT 


Introduction 
| 
The Board is not empowered to fix rates in international air trans- 


portation, and the supplemental air carriers have fixed their charter 


| 

rates at levels well below those of the regular route carriers for the 
| 
legitimate purpose of generating new traffic and obtaining business | 


which otherwise might be expected to travel by the regular route services. 

The rates for the regular route services contained in the IATA resolutions 
| 

approved by the Board remain at levels higher than those of the supple- 


mentals. The supplementals contend, however (as they did in NACA D, 
that they are entitled under the Federal Aviation Act to wider ea 


between their rates and the competitive rates established at the TATA 

Conference. In so contending, they approach this case as though it in- 
volved the fixing of rates in domestic air transportation, and contend 
that the Board's various findings and actions should be reviewed as if 


they had prescribed the rate levels to be charged by the IATA carriers. 
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However, the Board's orders here did not prescribe rates, but 
rather approved agreements in conformity with the section 412 command 
that it approve those agreements which it does not find "to be adverse 
to the public interest, or in violation of" the Federal Aviation Act. 

To be sure, in determining the public interest issues in connection with 
section 412 agreements involving rates in foreign air transportation, 

the Board does evaluate those rates in light of normal rate-fixing 
principles applicable to determinations involving domestic rates. 

While we believe, and subsequently demonstrate, that the Board's find- 
ings here are proper in light of those conventional rate-making standards, 
we nonetheless point out that the Board's actions did not constitute 
rate-making as such, 

Rather, the’ "essential question" before the Court (as recognized 
in NACA I) is "whether the existence of a market structure conducive to 


maximum feasible! competition will be imperiled by approval of the agree- 


ment" which was presented to the Board (NACA I, 17). We hereinafter show 


that the Board carefully considered this "essential question," and properly 
concluded after appropriate procedures that the IATA fares would not 
imperil maximum feasible competition. While NACA insists that the Board 
cannot approve an IATA fare package unless it conducts proceedings end 
makes findings which are comparable to those required in domestic fare 
cases, the short answer is that NACA has suggested no alternative pro- 
cedures to those employed by the Board which will enable it under its 


present statutory authority to exercise a reasonable measure of control 


over rates in foreign air transportation. 
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Moreover, the Board certainly would not sanction any scheme by 


the IATA carriers to drive the supplementals off the North Atlantic. 
| 
| 


In the past the Board has vigorously promoted the operations of the | 
supplementals, and is continuing its efforts to obtain greater operating 

10/ 
rights abroad for their charter services. What the supplementals | 


seem to overlook is the fact that one of the principal purposes of 


their certification was to provide a competitive spur which would en- 


| 
courage the IATA carriers to lower the costs of their scheduled seryices 


(see Transatlantic Charter Investigation, 40 C.A.B. 233, 253-55 (1964)). 


Here the scheduled carriers are responding to the competitive pressure 


of the supplementals and the Board after protracted proceedings has 
| 
determined upon the basis of evidence and detailed findings that "there 
is nothing improper in [the IATA carriers'] competition with the supple- 
| 
mental carriers and the latter are no more entitled to any given share 
' 


[of the market] than are the IATA carriers." (App. II 398). 


————————— 
10/ See American Airlines, Inc. v. Civil Aeronautics Board, | 
98 U.S. App. D.C. 348, 235 F.2d 845 (1956), cert. denied, 353 U.S. (905 
(1957); United Air Lines, Inc. v. Civil Aeronautics Board, 108 U.S. App. 
D.C. 1, 278 F.2d 446, vacated, 364 U.S. 297 (1960); P.L. 87-528, | 

76 Stat. 143 (1962), and see also the following in which the Board |secured 
for the supplemental carriers the right to operate split charters and in- 
clusive tour charters: American Airlines, Inc. v. Civil Aeronautics Board, 
121 U.S. App. D.C. 120, 348 F.2d 349 (1965); American Airlines, Inc. v. 
Civil Aeronautics Board, 125 U.S. App. D.C. 6, 365 F.2d 939 (1966); 

Pan American World Airways, Inc. v. Civil Aeronautics Board, 380 F.2d 

770 (C.A. 2, 1967), affirmed by an equally divided Court, 391 U.S. /461 
(1968); P.L. 90-514, 82 Stat. 867 (1968). 
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The Board's conclusion that the challenged IATA fare resolutions 
will not have an adverse competitive impact on the supplemental 


Carriers sufficient to warrant their disapproval was arrived at 
rationally in accordance with the appropriate legal standards and 
by procedures which afforded NACA adequate opportunity to present 


its case, 


A. The Board correctly concluded that the existence of a 
market structure conducive to maximum feasible competition 


will not ‘be imperiled by approval of the fare agreements. 


In NACA I this Court sustained the Board's interim approval, pending 


the conclusion of an investigation, of the IATA resolutions providing for 
the CBIT fares, the California proportional fares, and the elimination of 
the round trip discount, against petitioners' contention that the agree- 
ment constituted 'a predatory scheme, violative of the antitrust laws, 
which must be disapproved in the absence of a hearing and a finding that 
the fares to be established were required by a serious transportation 
need or to secure important public benefits. Instead, the Court said, 
“the essential question, from an antitrust standpoint, is whether the 
existence of a market structure conducive to maximum feasible competition 
will be imperiled by approval of the agreement." (NACA I, 17). 

NACA's basic contention is that the Board did not adequately resolve 
that question. Rather, NACA urges that “maximum feasible competition" will 
be imperiled by the Board's approval of the IATA fare packages, indeed that 
the Caracas fare package will have a serious adverse impact on the ability 
of the supplemental carriers to compete for transatlantic passengers. 

NACA also argues that the IATA carriers adopted the fare resolutions for 
the specific purpose of eliminating the supplemental carriers as a signi- 
ficant factor in the transatlantic passenger market, and that since the 


Board did not make appropriate findings of an overriding need for the 
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be reversed. 


| 
| 
| 
| 
fares by the public or the industry, approval of the agreements must 
| 
i 
| 
| 


The Board explored NACA's contentions in detail, but found them 


lacking in merit. In considering the CBIT fares the Board concluded 


that: "While a substantial amount of diversion will probably occur, 
| 


we are not persuaded that the fares pose anything approaching an ominous 


threat to the existence of the supplementals . . .. We cannot find on 


this record that the supplemental carriers will be unable to compete 


with the CBIT fares." (App. II 424-26). With respect to the elimination 


of the roundtrip discount the Board found that "there appears to be! no 

substance to the claim that the purpose or effect of the discount 

elimination is the subsidization of the low fares as a competitive weapon 
| 


against the supplemental carriers." (App. II 431) Finally, in approving 
the Caracas fare package, the Board said: "The supplemental carriers, 


while subjected to more intensive competition, have the capability to 


respond effectively, and the competition is not unfair nor destructive." 
| 
(App. II 403). | 


Although it disputes the Board's findings, NACA does not deny [that 
the Board considered the competitive impact which these fare packages 
would have on the supplemental carriers, as the Court indicated. NACA 
argues, however, that the Board was required to apply different standards 
than it did. Because in NACA's view the resolutions violate basic /anti- 
trust principles the Board could not approve them without finding that 
they were required "by a serious transportation need, or in order to 
secure important public benefits." In support of this argument NACA 


cites the Local Cartage Agreement Case, 15 C.A.B. 850 (1952) and 
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several Board decisions which follow the rule there laid down. 

The Board is well aware of its duty to explore the antitrust 
implications of an agreement submitted to it for approval under 
Section 412 of the Act, a duty which arises in part from the fact 
that agreements "adverse to the public interest" are not to be ap~ 
proved and in part from the fact that approval by the Board confers 
antitrust immunity on the parties to the agreement under Section 414 
of the Act. (49 ULS.C. 1384, infra, p. yd Contrary to NACA's 
contentions the Board has not retreated from the Local Cartage rule 


in the instant case. However, as the Board found, application "of 


that principle in! this case is misplaced." (App. II 435 ). 


ll/ Local Cartage involved an agreement between a number of air 


carriers under which they would favor their own local air freight pickup 
and delivery service by refusing to advance freight charges to independent 
local truckers for shipments sent on a freight-charges-collect basis. The 
practical result of the agreement would have been to eliminate the local 
truckers as a significant factor in the air freight pickup business since 
they would have had no way to collect the freight charges themselves from 
consignees in distant cities. The Board found that the action contem- 
plated might have much to commend it to the carriers and might well be 
legal if undertaken individually. But the Board also found that the ef- 
fectuation of the contemplated change in business practice by concerted 
action "restrains competition and runs counter to established antitrust 
principles." (15 C.A.B. at 854) Such an agreement cannot be approved 
unless the Board can find that the agreement is required "by a serious 
transportation need, or in order to secure important public benefits." 

(15 C.A.B. at 853) Finding no serious transportation need or important 
public benefits, the Board refused to approve the Local Cartage agreement. 
See also IATA Credit Agreements, 30 C.A.B. 1553 (1960); ATC Prepaid 

Ticket Advice Resolution, 31 C.A.B. 1030 (1960); Shulman-Western Joint 
Loading Agreement, 34 C.A.B. 801 (1961). 


12/ Federal Maritime Commission v. Aktiebolaget Svenska Amerika 
Linien, 390 U.S. 238, 243-46 (1968); McLean Trucking Co. v. United States, 
321 U.S. 67, 79-80 (1944); Marine Space Enclosures, Inc. v. Federal 
Maritime Commission, __ U.S. App. D.C. ___, 420 F.2d 577, 585-87 (1969); 
Northern Natural Gas Co. v. Federal Power Commission, 130 U.S. App. D.C. 
220, 399 F.2d 953, 961 (1968). 
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NACA's disagreement with the Board's position in this case results 
primarily from its failure to understand the role which the Local Cartage 
decision plays with respect to agreements submitted by the IATA carriers 
under the traffic conference machinery approved by the Board in 1946. 
IATA Traffic Conference Resolution, 6 C.A. B. 639 (1946). | 

First, let it be understood, everyone agrees that the Dallas and 
Caracas resolutions are price-fixing agreements and, as such, contrary 
to basic antitrust principles. In fact, any fare package submitted by 
the IATA carriers--no matter how high or how low the rates and without 
regard to whether it will have a favorable or an unfavorable hones on 

| 


the supplemental carriers--is an "illegal" price-fixing agreement in 


contravention of the principles embodied in the antitrust laws. The 


combination or conspiracy itself violates antitrust principles even 
if it has no adverse competitive impact. If the carriers had entered 
| 


into the agreements here in issue without the Board's approval, they 
would have been guilty of antitrust violations. However, in 1946 the 
Board granted the carriers permission to meet together for the specific 
purpose of fixing prices and, by virtue of §414 of the Act, the Board's 
order extended antitrust immunity to the carriers insofar as they acted 


within the terms of the Board's approval. IATA Traffic Conference 


Resolution, 6 C.A.B. 639 (1946). 
In approving the IATA traffic conference machinery the Board made 


detailed findings of the sort which, we submit, comply with the standards 
| 
announced in the subsequently-decided Local Cartage case. It found that 
| 
the public interest lay in its approval of the conference machinery which, 
| 


in combination with the Board's requirement that each fare agreement be 
| 
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submitted to it for approval under §412 of the Act, gave the Board the 
best opportunity to exercise a measure of control over rates in foreign 
air transportation, in view of the severe limitations which Congress had 
placed on its direct ratemaking authority in that bee In addition, 
the Board concluded'that its approval would persuade various foreign 
countries which were desirous of avoiding open-rate situations, to re- 
move the unilateral’ rate restrictions which they had imposed on American 
carriers. (See the Board's opinion for the detailed findings which led 
to its decision in IATA Traffic Conference Resolution, 6 C.A.B. 639 
(1946)). 

Everyone also agrees that the Board's approval of the IATA traffic 
conference machinery in 1946 did not extend prospective C.A.B. approval 
to any specific agreement which the carriers might reach. Indeed, the 
Board's 1946 decision emphasized that the carriers were required to sub- 
mit each agreement for the Board's approval and that approval would be 
granted only after ‘the agreement had been considered in light of the 
public interest standards which the Board is required by §412 to apply 
(6 C.A.B. at 641). 

The foregoing does not mean that the Board will consider anew the 


basic question of whether the international carriers should be allowed to 


13/ The 1938 Act directed the Board to conduct a study and make 
recommendations to the Congress concerning the desirability of full rate- 
making authority in the international field. Although the Board from 
time to time has requested such powers (with full knowledge that it could 
not unilaterally effectuate its determinations), the Congress has con- 
sistently declined to grant that authority. See, e.g., IATA Traffic Con- 
ference Resolution, 6 C.A.B. 639, 646 (1946); Civil Aeronautics Board, 
Annual Report for Fiscal Year 1969, p. 55; "Statement of International 
Air Transportation Policy of the United States," Approved by the Presi- 
dent June 22, 1970, Appendix C, infra, p. 95. 
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engage in price-fixing on each occasion when they submit a specific 


price-fixing agreement. That issue was settled in the 1946 decision 
| 
and in the Board's subsequent approvals of the IATA traffic conference 
14/ 


machinery and it is not subject to reexamination each time a new 
fare resolution is submitted. 

Rather, in looking at a section 412 fare agreement which results 
from the approved ratemaking mechanism, the Board does not reexamine 


the basic structure of the IATA traffic conference method but examines 
- | 
instead the proposed fare package in light of the public interest | 
| 
| 
standards of sections 412 and 102 and, in addition, the specific Bro- 


hibitions with respect to unjust discrimination and undue preference 


and prejudice in foreign air transportation rates set out in sections 


404(b) and 1002(£). The Board is required to do no more. 
Indeed it would always be impossible to determine that a specific 


fare package, as opposed to the infinite variety of fare packages 
| 


which are possible, meets "a serious transportation need" or is required 
| 


"in order to secure important public benefits" and the Board has never 


attempted to do so. Indeed, as this Court said, "the essential question 


| 
from an antitrust standpoint, is whether the existence of a market struc- 
| 


ture conducive to maximum feasible competition will be imperiled by ap- 
| 
proval of the agreement." (NACA I, p. 17.) Thus, insofar as NACA argues 
that the Board could not approve the Dallas and Caracas resolutions with- 
| 


out making Local Cartage findings because the resolutions are "agreements 
| 


14/ The most recent occasion on which the issue of whether the 
conference procedure itself should be approved was the Board's decision 
in Pan American World Airways, Inc., Agreement re Regional Traffic 
Conferences, C.A.B. Order E-9305 (1955). 
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15/ 

among competitors to fix prices" (Pet. Br. 32), NACA is plainly wrong. 

However, NACA has also alleged that the agreements violate the anti- 
trust laws because "their effect is to raise substantially the fares in 
the individual travel market, where the IATA carriers have a monopoly, 
and to lower substantially the fares in the very narrowly defined markets 
in which the supplemental carriers--IATA's only competitors--are per- 
mitted by law to operate." (Pet. Br. 32).. NACA argues that the Board 
could not approve such a "predatory" pricing agreement without making 
Local Cartage findings. The fact is, however, that the Board need not 
make Local Cartage findings unless it first finds that the agreement in 
question does in fact violate antitrust principles. In the instant case, 
the Board found to the contrary: 

"there appears to be no substance to the claim that 

the purpose or effect of the [roundtrip] discount elimination 

is the subsidi ation of the low fares as a competitive weapon 

against the supplemental carriers. There is no evidence that 

the IATA carriers in fact had such a purpose, and, in light of 

our previous findings as to the reasonableness of the CBIT fares, 

the subsidization argument must be rejected." (footnote omitted) 

(App. II, 431) 

Thus, in this aspect of the antitrust problem, our disagreement with 


NACA does not concern the law, but the facts. In the Board's view, Local 


Cartage does not apply to these agreements because it has not been 


15/ NACA has said as much. Thus, it notes with apparent approval, 
that “routine IATA fare agreements have for years been approved by the 
Board--without objection . . ." and, we add, without Local Cartage 
findings. (Pet. Br. 36). It seems clear that NACA would require Local 
Cartage findings only in those cases in which it objects to an IATA 
resolution. The fact is, however, that Local Cartage findings simply 
are not required to justify the specific terms of a particular fare 
package. 
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"triggered" by the necessary findings that the agreements are in fact 
predatory and thus in violation of the antitrust laws. | 
The foregoing is amply demonstrated by a number of cases in which 
the Board has not been reluctant to demand "a serious transportation 
need" or "important public benefits" when the IATA carriers have sub- 
mitted agreements which the Board found to be in violation of antitrust 
principles. Thus, in IATA Credit Agreements, 30 C.A.B. 1553 (1960) | 


the Board refused to approve an IATA resolution which, rather than | 


setting rates for foreign air transportation, had as its objective 


| 
the elimination of competition between the carriers with regard to 
| 


the use of “outside” credit cards, as e.g., Carte Blanche or American 


Express. The Board concluded that "the resolutions amount to boy- 


cotts . . .; as such, they are per se violations of the Sherman and 


Clayton Acts." Since the carriers had failed to make "a clear showing 


of the need for approval to fill serious transportation need or secure 
important public benefits" the Board refused to approve the eeeoteioees 
30 C.A.B. at 1555. See also IATA, Extension of Credit, 31 C.A.B. 1041 
(1960); and see Air Carrier Discussions re Passenger Credit, CAB. 
Order 68-8-119 (1968). 
Similarly, when the IATA carriers agreed to boycott the suppliers 
of visual in-flight entertainment equipment the Board applied the local 
Cartage standards and disapproved the agreement. IATA Resolnrionai re 


al ahha seen aa 


Visual In-flight Entertainment, C.A.B. Order E-22240 (1965). In IATA 


Resolutions re Air Cargo Consolidators, C.A.B. Order E-20656 (1964) the 


Board was asked to approve a plan by which the airlines intended td 


establish a licensing system for air cargo consolidators. The Board 
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disapproved the resolution noting, inter alia, that the system envisaged 
“is contrary to U.S. antitrust principles and does not offer overriding 
public benefits." The Board also refused to approve as "clearly contrary 
to the basic purposes of antitrust legislation" a plan which would have 
imposed an economic penalty on IATA-approved travel agents for selling 
transportation on non-IATA carriers. IATA Agency Resolutions Investi- 
gation, 33 C.A.B. 157, 166, 185-86 (1961). 

All of these cases are similar to Local Cartage, where the effect of 
the agreement was the elimination of local truckers who competed with the 
airlines' own pickup service. In the present case the method of reaching 
the agreement, rather than what it accomplishes, allegedly brings it within 
the proscription of the antitrust laws. But, as previously noted, the 
method has been approved by the Board and absolved of any antitrust 
implications by the Congressional determination embodied in Section 414 


of the Act. 


As discussed in detail in Argument II, infra, pp.40-49, there is ample 


record support for the Board's conclusion that the promotional fares them- 
selves are not unreasonably low and, accordingly, that the carriers did not 
need higher regular fares to support a predatory price-cutting scheme. The 
Board specifically found that the promotional fares will not burden other 
classes of traffic and that they are reasonably priced for the service 
provided. Moreover, there is independent evidence in the record which 
supports the Board's conclusion that the elimination of the roundtrip 
discount for "regular fare" service (in effect, a price increase) was 
justified by economic considerations and that the resulting fares are not 


unreasonably high. 
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"In summary, the Board finds that the transatlantic 1 
passenger fares which comprise the Caracas agreement are | 
not unreasonable, or unjustly discriminatory, or otherwise | 
in violation of the Act or adverse to the public interest. | 
The traveling public is clearly benefited by the proposed 
fare structure. Not only are lower fares offered for certain | 
types of group travel but the individual traveler will have 
a much more favorable range of discounts to choose from. The : 
U.S. carrier members of IATA will also be benefited by approval | 
of this agreement in terms of the stability inherent in an | 
agreed rate structure for the next 13 months. It is also likely 
that the establishment of excursion fares for 20-45-day trips, 
as well as the new fares for affinity groups of 80 and 100 
(westbound from Germany), will provide a basis for a substantial 
increase in travel by Europeans to the United States thereby 
mitigating the balance of payments deficit in the travel ac- 
counts. Plainly, this result would advance the broad public 
interest. The supplemental carriers, while subjected to more 
intensive competition, have the capability to respond ef- 
fectively, and that competition is not unfair nor destructive. 

In short, the transatlantic supplemental industry should con- 
tinue to grow and prosper." (App. II, 402-03). 
| 
Quite apart from the foregoing, there is no evidence in the record 
| 


| 
which supports NACA's contention that the juxtaposition of a fare in- 


| 
crease for regular fare passengers with the adoption of new low promotional 


| 
fares resulted from a predatory scheme. Indeed, the quotations which NACA 
has included in its brief to illustrate the "predatory intent" of the IATA 
carriers illustrates nothing of the sort. (Pet. Br. 7). The IATA carriers 
| 
openly concede that one purpose of the promotional fares was to attract 
traffic from the charter services, their own as well as those of the 


supplementals--in short, to compete (see Argument III, infra, pp. 58-82). 


They are fully entitled to do so. 


troversy constitutes "only a small portion of the continuing battle 


| 
| 
The fact is that, as this Court noted in NACA I, the present con- 
| 
| 
| 


between the scheduled airlines which are members of IATA and the supple- 
| 


mental carriers." (NACA I, 4). In previous cases in which the Board 
i} 


- 30 - 
has had before it’ an IATA fare package, NACA has repeatedly raised the 
specter of predatory competition and has argued that if the fare package 
in issue were approved it would mark the demise of the supplemental 
carriers, a situation which has never come to pass, as the Board noted 
(App. II, 400 ). In spite of NACA's contentions, the Board has always 
proven itself capable of assessing the competitive impact of proposed 
fare changes and the dire consequences predicted by the supplemental 
carriers have never eventuated. There is no reason to accept NACA's 
assertions on this occasion, against the Board's findings that the 
Caracas fare package will not destroy the viability of the supple- 
mental carriers. 

When the IATA carriers introduced new low group fares in 1962, the 
supplemental carriers urged that they be disapproved because of the ad- 
verse impact which they would have on the supplementals, In addition, 
the supplemental'carriers argued that "the purpose of the group-fare re- 
solution is to drive them out of the transatlantic market and that once 
this purpose has’ been served, the group fares will be eliminated." IATA 
Group Fares Agreement, 36 C.A.B. 33, 38 (1962). The Board refused to 
accept those arguments. As the record in the instant proceeding clearly 
reveals, the fears axpressed by the supplemental carriers in 1962 were 
totally unwarranted. The period since the introduction of the low group 
fares by the IATA carriers in 1962 has seen what the examiner character- 
ized as "phenomenal" growth on the part of the supplemental carriers, with 


a compounded annual growth rate of 60% (compared to 16.5% for the IATA 


carriers) and an increfse in the market share held by the supplementals 


from 1.8% to 8.2% (App. II, 216 ). 


= oa = 
After considering the arguments and projections submitted 


supplemental carriers, the examiner concluded that the adverse competi- 
| 


tive impact which the CBIT fares might have on the supplemental carriers 


did not warrant their disapproval. 


| 
"In the last analysis, however, NACA's own diversion 
estimate does not demonstrate that the supplemental carriers 
will suffer a 'critical' blow from the CBIT's at least for 
the near future. NACA estimates a gigantic traffic growth | 
of 72.7 percent in 1969 over 1968, from 395,194 to 682,556 | 
passengers. It complains that with the CBIT's the number of | 
passengers in 1970 would be only 552,197, 80.9 percent of the | 
1969 total. Nevertheless, the 1970 passenger count would be 
39.7 percent greater than the 1968 number. . . 
| 

| 


"On balance, after carefully considering all these 
factors, the Examiner is unable to find that the CBIT fares | 
will gravely injure the operations of the supplemental 
carriers." (App. II, 248-49). 

| 


The Board agreed with the examiner and noted, in addition, that it 

| 
was unlikely that a large number of the supplemental carriers’ tradi- 
tional charter passengers would be diverted to the CBIT fares since| in 


order to do so they would be required "to pay a higher price, endure the 
| 


| 
14-21 day stay length restriction, and purchase a ground tour providing 


for group travel on the land portion." (App. II, 425) Moreover, the 
Board found that the supplemental carriers would have a significant’ 


| 
advantage in competing with the IATA carriers in that they would be| able 
| 


to provide point-to-point service in many markets not served by the IATA 


carriers. "The CBIT fares are only provided from certain U.S. gateway 


points. For a passenger originating at most other U.S. cities to utilize 
| 


CBIT fares, he would not only have to change planes and/or carriers at a 
| 
| 


gateway point in most cases, but he would also have to pay the higher 


domestic fare to and from those points. The supplementals, on the other 
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hand, have a considerable advantage in tapping these markets, for 
they can offer their low fares over the entire routing and provide 
superior nonstop service as well" (App. II 425 ). On the basis of 
a similar analysis of the Caracas fares the Board concluded, on the 
“essential question" as posed by this Court in NACA I: 

"The supplemental carriers, while subjected to more 
intensive competition, have the capability to respond 
effectively, and that competition is not unfair nor : 
destructive. In short, the transatlantic supplemental 16/ 
industry should continue to grow and prosper." (App. II 403 ) 

The arguments which NACA makes concerning the possible competi- 
tive consequences of the fare packages thus have been made by the 
supplemental carriers with respect to previous IATA resolutions and 
have been proven wrong by the carriers' own success. Their similar 
arguments here should not lure this Court into substituting its 
judgment for the Board's on this complex question. Deutsch v. United 
States Atomic Energy Commission, 130 U.S. App. D.C. 339, 401 F.2d 404, 
407 (1968). 

Moreover, the fares here approved expire at the end of March, 1971. 
To the extent that they are new, they are experimental. They have been 


approved for a limited period. The arguments thus far presented concern~ 


ing their impact on competitive balance necessarily have been conjectural. 


16/ The Board's conclusion in this respect is in full accord with 
the "Statement of International Air Transportation Policy of the United 
States” approved by the President June 22, 1970, which envisions that 
“Both scheduled carriers and supplemental carriers should be permitted 
a fair opportunity to compete in the bulk transportation market." 
seen portions of the Statement are set forth in Appendix C, infra, 
p- ¢ 
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However, in conjunction with its decision on the Dallas fares, the Board 
established elaborate reporting requirements which will insure the 
development of actual data on which to make a sound judgment on the 


issue of competitive impact at the time a new IATA fare package is sub- 


mitted for approval. If at that time the Board concludes that the new 
promotional fares have enabled the IATA carriers to garner an unfair 
portion of the market or that they have proven detrimental to the health 


of the supplemental carriers, it can take the necessary action to agsure 
competitive balance. (App. II 435 ). | 
| 
B. The procedures followed by the Board afforded the 
parties a fair opportunity to present their case. 


The Court recognized in NACA I that the Board is not required by 
Section 412 to hold a hearing before acting on agreements such as those 
here involved (pp. 12-13). Moreover, the Court continued, the fact that 
the questions presented may be “difficult and important . . . does not 


mean that an evidentiary hearing is an essential prerequisite to their 
| 


satisfactory resolution" (p. 18). On the contrary, the Court expressly 


sanctioned a procedure under which the needed information could be "sub- 


mitted" in documentary form, with briefs and oral argument addressed to 


the inferences to be drawn from the raw data" (id.). Even such questions 
| 


as predatory intent, the Court said, could be resolved on the basis of 
17/ 
documentary presentations. 


— | 

17/ See also Marine’ Space Enclosures, Inc. v. F.M.C., ___ U.S. App. 
D.c. __, 420 F.2d 577 (1969), in which the Court followed the same 
approach even though the statute there involved required an evidentiary 
hearing. | 
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Despite this, NACA continues to insist that a hearing-type in- 
vestigation of each of the challenged fares was required before the 
Caracas agreement could be approved, and in any event that the 
procedures followed deprived NACA of an opportunity to present its 
case against approval. The contention is without merit. 

Basically, NACA's contention is that it was not given enough time 
to develop and present economic data as to the impact of the Caracas 
fares on the supplementals. The short and, we submit, dispositive 
answer is that NACA did not complain of lack of time or request addi- 
tional time. Had NACA felt that the time it actually had was in- 
sufficient, it was free to request an extension of time. Such a request 
had been sought by NACA and granted by the Board when the Dallas agree- 
ment was originally before the Board. Here, however, it did not follow 
this course nor did it at any time request the Board for an opportunity 


to file anything ‘in rebuttal to what the proponents of the agreement had 
18/ 19/ 


filed. For this reason alone, NACA's contention should be rejected. 


18/ We note ‘in this connection NACA's observation (Br., p. 28), that 
the Board relied/upon estimates by Pan American and TWA as to the traffic 
which would move under each of the Caracas fares. It complains that it 
"was given no opportunity whatever to test these estimates by cross- 
examination, or to present any rebuttal evidence." Cross-examination, of 
course, implies a hearing, but as the Court said in NACA I, a hearing is 
not required. If NACA had desired to present rebuttal evidence, it was 
free to ask to. It sought and was granted leave to file other materials 
subsequent to thé date set by the Board for filing of submissions (App. II, 
386b, 441). 

In the same'connection NACA notes that the TWA estimate was filed sub- 
sequent to oral argument. This was because TWA's original filing had not 
contained such a’ breakdown and one of the Board members requested during 
oral argument that it be prepared and submitted. NACA did not object or 
request permission to file any "rebuttal." Indeed, NACA itself submitted 
materials subsequent to oral argument (see infra, p. 38 ). 


19/ Indeed, NACA's failure to complain to the Board regarding the 
procedural time-table or to seek additional time should preclude 
! (footnote continued) 
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Moreover, NACA's argument is factually defective. Because, on 


| 

| 
January 16, 1970, the Board issued an order calling for the filing of 

| 


submissions with respect to the agreements within ten days, NACA would 
| 
have the Court believe that this was all the time it had. This simply 


is not so. The agreement was filed with the Board on December 29, 1969. 


Even prior to that, the agreement was a matter of public knowledge at 
least as early as December 21, 1969 when a story covering one-half 


page appeared in the New York Times, discussing the entire Caracas 


ai ye 


package in minute detail, including a complete schedule of the SOECrs 
On the basis thereof, by letter to the Clerk dated December 22, 1968, 
Board counsel undertook to advise the Court of the fact that the aise 


| 
ment had been reached. On January 8, 1970 Counsel for NACA addressed 


a letter to the Court in which he took issue with Board counsel's general 
| 
| 
description of the agreement as in large measure being a readoption of 
the Dallas agreement, and set forth in some detail wherein Dallas and 


Caracas differed. In short, it would be nothing less than naive mt ac= 
| 


cept the assumption implicit in NACA's present argument, namely that 


the Board's order of January 16 marked the point at which NACA was, first 
| 
in a position to commence preparation of its case against the Caracas 


| 
agreement. In fact, NACA was aware of what was going on and its sees 


cations even before the Caracas agreement was filed with the Board 


—— 
consideration of its contention here. Section 1006(e) of the Act, infra, 
p- 90, precludes consideration on judicial review of matters not raised 
before the Board. 
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Furthermore, iwith the exception of the changes in the affinity 


group fares (as well as the unchallenged changes in the excursion fares), 


the Caracas agreement did not differ in any significant respect from the 
one adopted at Dallas, The NACA carriers had had the benefit of almost 

eight months' experience under those fares. What is more, hearings were 
in fact held with respect to the CBIT and California proportional fares, 


as well as the elimination of the round-trip discount. The record included 


an abundance of testimonial and documentary evidence, including documentary 
submissions of IATA carriers to the IATA Conferences, intra-company memo- 
randa and communications of IATA carriers with respect to them, minutes of 
the IATA meetings, costs of service, estimates of traffic, and diversion, 
average charter fares of NACA carriers across the Atlantic, market shares 
of NACA and IATA carriers in the transatlantic market, and financial con- 
dition of the carriers, to name but a few (App. II. 17-39, 136-177, 180- 

5 
182, 348-372). To be sure, the investigation was, as NACA says, limited to 
the CBIT and California proportional fares, and the elimination of the 
round-trip discount, including the allegation of NACA that the latter was 
merely a predatory device to subsidize uneconomically low promotional fares 


with a view to driving the supplementals out of the transatlantic market, 


It did not include the other Dallas fares which were readopted at the 


Caracas agreement without change, nor the new affinity group fares 
adopted at Caracas. However, at NACA's request (App. II 386) the 
entire record was incorporated into the record of the proceeding in 
which the Caracas agreement was considered and the Board relied upon 


it in approving not only the elimination of the round-trip discount and 


a 29) 5 


the CBIT and proportional fares, but the other elements, old and new, 

| 
the Caracas agreement. | 
| 


The Board also had before it the extensive documentary presentations 
| 


| 
which had been filed when the Dallas agreement was first under considera- 
20/ | 
tion. In addition, when the Caracas agreement was filed, the Board |called 
| 


for still another round of submissions in support of or against the agree- 
ments. In summary, the Board decided this case upon the basis of evidence 
derived from an evidentiary hearing and two rounds of documentary filings, 
briefs, and oral argument. We submit that, all circumstances considered, 


21/ 
no more was required. 


| 
But, NACA persists, the examiner's rulings during the hearing de- 
| 
prived it of an opportunity to develop its case with respect to "preda- 
tory intent." We disagree completely. The examiner ordered Pan American 
8 


and TWA to produce a wealth of materials relating to the "motivation 
i 


underlying the adoption of the Dallas fares, and as previously noted the 


record is replete with such materials. (Supra, p. 36). . 
He refused, however, to order the production of other materials which 


envisaged a comprehensive investigation of the whole question of the IATA- 
| 


supplemental air carrier relationship, a question which would involve re- 


view of the 24-year-old IATA rate-making machinery. 


20/ This Court did not hold in NACA I that the procedure followed in 
connection with the Dallas agreement was improper, or that the "factual 
input" was inadequate. It reversed only because the Board's findings with 


respect to the fares approved for the full term were not adequate. | 


21/ To the extent that NACA asserts that the Board's procedures failed 
to afford an adequate basis for decision by the Board, its argument /is no 
more than another way of saying that the Board's disposition of those issues 
was erroneous, i.e., that it was unsupported by adequate findings based 
upon substantial evidence. This argument is fully answered elsewhere in 
this brief. 
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NACA appears to concede that the examiner was correct in concluding 
that the investigation the Board had ordered did not include any such 
question, It urges, however, that the new fares adopted at Caracas, 
coupled with the restrictive actions imposed by the governments of 
certain foreign flag IATA carriers on inclusive tour charters by U.S. 
supplementals, suggest that there has been "yenewed communication and 
action directed against the supplementals" (Br., p. 30 el Thus, NACA 
says, the Board was obliged to conduct the broad-scale investigation of 
the IATA-supplemental relationship and to give NACA an opportunity to dis- 
cover whether its suspicions were true before approving the Caracas 
agreement. 

The foreign restriction on the operation of inclusive tour charters 
was, aS NACA advised the Board on February 13, 1970, a “very recent" 
development, occurring within "the past few days" (App. II, 386b). In 
other words, it developed subsequent to oral argument and while the case 
was sub judice. Nevertheless, at the same time the Board approved the 
Caracas agreement, it expressed serious concern over the matter and said 
that it would, if other methods of coping with the problem failed, take 


23/ 
whatever steps might prove necessary to protect the supplementals. 


SS 

22/ The restrictive actions to which NACA refers involved a require- 
ment by the United Kingdom that the supplementals charge for their in- 
clusive tour charter operations into its territory fares no less than 
the IATA CBIT fare, failing which the U.K. would not grant landing and 
uplift rights for the operations. 


23/ "* * * the Board will not hesitate to take any action which may 
subsequently prove necessary, including the reopening or conditioning of 
the IATA agreements, if we find that the combined effect of those agree- 
ments and the actions of foreign governments threatens the competitive 
condition or viability of U.S. carriers." (Order 70-2-125 (App. II. 441-42). 
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! 
| 
| 
Apart from the foregoing, the Board found, as we have already ex- 
plained, that the promotional fares were reasonable and did not require 
higher regular fares to support them. It also found that the elimination 
of the round-trip discount on normal fares was independently justified 
by economic considerations and that the resultant increase was therefore 
reasonable. These considerations, coupled with the fact that the 
materials produced by Pan American and TWA demonstrated no more than a 
legitimate intent to compete with the supplementals, refuted NACA's con- 


| 24/ 
tention that the fares in question were part of a "predatory" scheme. 


| 
Accordingly, we submit, the Board was not required to provide NACA with 
an opportunity to make discovery with respect to the entire IATA-supple- 
mental relationship. It was given every reasonable opportunity to ais- 
cover information on the question of whether these fares were a predatory 
scheme and the information failed to substantiate it. Regardless of 
whether review of the 1946 approval of the IATA rate-making machinery 
would be desirable in light of the subsequent emergence of the supplle- 
mentals as a major part of the transatlantic air transportation system, 
the Board certainly was not required to undertake such a review before 


¢ | 
approving a fare agreement alleged, but found not to be, "predatory." 


Any such review is a matter for another day. 


— 

24/ The Board found that "there appears to be no substance to |the 
claim that the purpose or effect of the discount elimination is the sub- 
sidization of the low fares as a competitive weapon against the supple- 
mentals." (App. II 431). See pp. 29-32, supra. 
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II. The Board's determination that the challenged fares 


are not adverse to the public interest in terms of 
their reasonableness was arrived at rationally in 


accordance with appropriate legal standards and was 
supported by adequate findings. 


NACA has challenged the reasonableness of the Caracas fares in 
two respects. First, NACA argues that the new, low promotional fares 
(including the CBIT fares carried over from the Dallas fare package) 
are unduly low, i.e., that they do not cover the costs, properly assessed, 
of providing the ‘transportation service. The Board rejected the costing 
methodology employed by NACA, however, and concluded that the fares are 
not unreasonably ‘low and that they do not burden other classes of traffic. 
Second, NACA argues that the elimination of the roundtrip discount on 
regular fare service (first class and economy), which the IATA carriers 
agreed to at Dallas and retained in the Caracas fare package, was un- 
justified and resulted in regular fares which are unreasonably high. 
The Board concluded that "taking into account the less than satisfactory 
earnings posture’ of the combined carriers, the substantial savings made 
available to the! public by the new excursion fares and the lessened impact 
of the discount elimination, we cannot find the discount elimination is 


unreasonable.” (App. II 435 ). 


A. The Board correctly concluded that the 
promotional fares are not unreasonably 
low and should be approved. 


Each of the fares challenged as unreasonably low--the CBIT's, the 
GIT's, the incentive group fares, and the affinity group fares--is a 


promotional fare. The Board has traditionally judged the reasonableness 


of promotional fares by the so-called "profit-impact" test. Under that 


test, "a fare not reasonably related to the fully allocated cost may 


Shs 
nevertheless be found reasonable if it improves the net profits 
carrier. To satisfy this test, a fare must generate sufficient traffic 
to offset’the loss of revenue from self-diversion plus the added cost of 
carrying the additional traffic" (Standby Youth Fares-"'Youn Adult" fares, 
C.A.B. Order 69-8-140, p. 20 (1969)). A promotional fare is designed 
to attract additional traffic which absent the special fare would not 
move by air and, hence, to utilize seats that would otherwise be wasted. 
I£ a promotional fare contributes to the carriers' profits, it has a 
beneficial effect on passengers riding at regular fares since, to the 


extent it improves the carriers' financial position, it relieves pressure 


for fare increases. As this Court has noted in a similar context: 


"Translated for application to the interests of the cus- 
tomers, the point is that if business is obtained or 
retained lower unit costs are achieved and these benefit 
the other customers. The justification for the difference 
in prices rests upon this foundation of benefits to all 
customers." American Trucking Ass'ns v. Federal Communi- 
cations Commission, 126 U.S. App. D.C. 236, 377 F.2d 121, 
128 (1966). 


| 
| 
Recent examples in which the Board applied the profit-impact test to 


promotional fares include the military stand-by tariffs, affirmed in 
Transcontinental Bus System, Inc. v. Civil Aeronautics Board, 383 F.2d 
466, 491 (C.A. 5, 1967), cert. denied, 390 U.S. 920 (1968) and the femily 
fare tariffs in Family Fare Tariffs, C.A.B. Order E-26431 (1968), reversed 
on other grounds, Trailways of New England, Inc. v. Civil piceeateals 
Board, 412 F.2d 926 (C.A. 1, 1969). 


The Board has tentatively concluded, however, that strict appli- 


cation of the profit impact test is inappropriate in circumstances where 
a very large portion of the traffic moves on promotional fares. In its 


= 
5/ 


decision in the Youth Fares case the Board noted the examiner's 


finding that “the carriers probably add schedules and equipment as a 
consequence of transporting all discount traffic." In those circum- 
stances the Board concluded that "the economic impact of youth fares 
must necessarily be considered in the light of other promotional fare 
traffic” since "the consequence of treating each particular fare in a 
vacuum . . . would mean that regular fare traffic would be required to 
bear all of the direct and indirect fixed costs occasioned by the opera- 
tion of additional capacity to serve the discount traffic" (Youth Fares, 
pp. 21-22). Accordingly, the Board remanded the Youth Fares case to 

the examiner for further hearings to assess the impact of all promotional 
fares on the question of the reasonableness of each and to determine 

the precise costing method to be applied. 

In the instant case no one, not even NACA, contends that the pro- 
motional fares in issue do not meet the profit impact test. However, as 
is true of the domestic fare structure, promotional fares under the 
Caracas fare package are expected to make up a significant portion of the 
total traffic moving on the scheduled services of the IATA carriers. 
Accordingly, the examiner and the Board followed the logic of the Youth 
Fares decision and concluded that the profit impact test, applied in 
normal fashion to each fare individually, was not an adequate means by 
which to judge the reasonableness of the many promotional fares which, 
25/7 Standby Youth Fares-"Young Adult" Fares, C.A.B. Order 69-8-140 


(1969). The Board's Youth Fares decision is currently under review in 
TCO Industries, Inc. v. Civil Aeronautics Board, C.A. 5, No. 28,630. 
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together with the first class and economy fares, comprise the trans- | 


atlantic fare structure (App. II, 224-25, 416). 
In rejecting the profit impact test as individually applied to 


each fare, however, the examiner and the Board did not reject promo-' 


tional fares. Rather, they sought no more than an answer to the question 


of how properly to determine the point at which a promotional fare meets 


the costs attributable to it and at wh 


ich it begins to make a contri- 


as well as to benefit travellers. 


bution to the profits of the carriers, 
| 


It is at this point that NACA parts company with the Board. It 


contends that the only proper method by which the reasonableness of 


these promotional fares can be judged is the fully allocated cost method. 


Such an approach would, of course, defeat the purpose of promotional 


fares which is to attract traffic which will move only at a fare below 
| 


fully allocated costs. NACA's position is thus contrary to the whole 


| 
history of rate regulation in the United States and is without legal 


26/ 
support. The Board properly rejected it, saying: 

"The NACA test of the reasonableness of these fares is 
too broad. In essence, NACA would apply the same cost 
standard, i.e., average cost per passenger mile, to each | 
and every discount fare (and presumably to normal fares, | 
too) irrespective of the relative values of service or 
other features pertaining to those fares. Each fare cannot | 
be expected to meet average fully allocated cost of service. | 
Clearly the fare structure as a whole must produce revenues 
which in the aggregate cover costs and provide a reasonable | 
profit. Each component fare need only be reasonably related | 
to costs of service but should not burden other farepayers. | 
Where the total market is composed of several segments with | 
different travel characteristics and elasticities of demand 

| 


ee 
26/ See generally, Locklin, Economics of Transportation 405-31, 
especially 406-09 (6th ed. 1966). 


ee [ele 
the differentiated price structure is fully justified. This 
type of pricing broadens the market, spreads cost over a 
greater volume of traffic and permits increased service to 


every passenger's benefit, and results in lower fares to all." 
(App. II 395) 


In an effort to find a proper costing methodology the examiner 
proposed that the CBIT passengers be charged with the applicable load 
related costs (i-e., the incremental costs incurred in carrying them) 
and with the proportionate cost of the aircraft capacity they actually 
utilize. He con¢luded that the CBIT fares met that test and, therefore, 


that they "are advantageous when regarded solely from a revenue-cost 


standpoint .. . the CBIT passenger makes a worthwhile contribution to 


the economic stability of the flight on which he is carried." (App. II 
226 ). The Board declined to adopt his standard because it failed to 
charge the CBIT passenger with any portion of the unused capacity which 
might have been added by the carrier in response to the transportation 
demand created by all promotional fare passengers. 

"While this test provides us with a useful benchmark, we are 

not prepared to consider this factor to the exclusion of other 

tests. Our main difficulty with the Examiner's test is that 

it does not provide any guidance as to what share, if any, of 

unused capacity costs should be borne by each promotional fare. 

Thus, if each promotional fare only were to cover capacity 

costs used, normal fare traffic would bear the expense of all 

unused capacity." (App. II 418 ). 

The Board concluded that "the most reliable test for these fares 
is their reasonableness in relation to other passenger fares in the 
overall fare structure." (App. II 418). It then set forth the detailed 
analysis which led it to conclude that, when judged by this standard, 


none of the farés in the Dallas or Caracas fare packages is unreasonably 


low. The Board’ began by comparing the CBIT fares to the normal economy 


fares. First, the Board found that there are a number of value of 
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service considerations which justify the lower price to the passenger 
27/ | 

for CBIT service. Thus, persons travelling under the CBIT fares must 
| 


travel in a group, they are restricted to a stay length of between 14 
| 

| 

and 21 days, they are limited to a total of three stopovers including 


| 
the turnaround point, and they must purchase a substantial land tour 
| 


package with a minimum price of $100. In contrast, there is no group 
travel requirement under the normal economy fare, no length of stay | 


requirement beyond the limit of one year on roundtrip tickets, no stop- 


over restrictions, and no requirement that specific land accommodations 
be purchased in conjunction with the air transportation. In addition, 
the CBIT fares have a lesser value in the hands of a tour operator and 
accordingly, can only be sold at a lower fare. The tour operator mist 
reserve the basic block of seats (40 eastbound) and make a coren viet 
able 10% deposit three months in advance of the departure date. Aads- 


tional seats may be added only in blocks of five and, once added, may 


not be cancelled. The tour operator receives no commission from the 
carrier and, most importantly, assumes the risk of selling the seats 


( 
himself. In addition to these value of service considerations, the 
| 
| 


Board found that, from the carrier's point of view, the CBIT fares | 


27/ The Board has employed the value of service test in assessing 
the reasonableness of fares in the past. Thus, in IATA Group Fares 
Agreement, 36 C.A.B. 33, 42 (1962) the Board said: "The group fards 
also appear to be reasonable in relation to the value of the service. 
Again, the necessity to travel in groups of 25 makes the group fare 
less attractive than the standard economy service but more valuable 
than the charter service. In addition, various restrictive provisions 
in the group-fare resolution tend to reduce the value of the servi¢e 
and justify a somewhat greater discount than might normally be true of 
group-fare service." 
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offered substantial cost savings which also justified a lower fare 

than economy passengers pay. Some of these we have already mentioned: 
the carrier incurs no commission expense on the sale of CBIT fares and 
passes on to the tour operator the risk of filling the aircraft seats. 
In addition, the carrier's reservations and sales promotion expenses 

are less since much of this work is performed by the tour operator. And 
since tour operator purchases must be made earlier, with cancellations 
subject to penalty, the carriers are able to improve equipment utiliza- 
tion through better planning (App. II, 419-20). 

The Board then made similar detailed findings in which it compared 
the CBIT fares to the excursion fares, the individual inclusive tour 
fares, and the GIT fares (App. II, 421). Finally, it compared CBIT 
fares to the rates for charter services and concluded that charter 
services should be priced at a lower level and that "a sufficient fare 


differential does' exist between CBIT fares and charter rates." 


(App. II, 423). ‘The Board concluded that "the CBIT fares are not 


unreasonably low and should not burden other classes of traffic.” 
(App. II, 426). 
In considering the Caracas fare package the Board made the same 
of judgment. 


“Clearly the unrestricted normal fare service should be and 

is priced highest. The user of this service is able to obtain 
service anywhere, anytime without substantial restriction to 
his travel plans or desires. In these circumstances, it is 
not unreasonable to expect that such passengers can and should 
bear a relatively higher proportion of the carrier's total 
costs of providing the service to which they have unlimited 
access. The restricted fares are naturally priced lower to 
attract those who are not willing to pay normal fares but 

who can limit their travel to certain periods, or who can 
travel in groups or in conjunction with inclusive tours. Such 
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limitations reduce in some measure the value of such services 
relative to the unrestricted normal fares. In this regard, 
it would seem reasonable that the individual excursion fares, | 
whose principal restriction is duration of trip, should be 
priced somewhat below normal economy service and that the 
fares which involve traveling in groups or buying a tour or | 
both should be priced still lower. This is essentially the 
IATA structure." (App. II 396) | 
| 


NACA argues that the Board's findings as to the reasonableness | of 


the promotional fares are not properly related to findings as to the 
costs applicable to the carriage of the various types of traffic. 0 
the extent that NACA is suggesting that the examiner and the Board 

did not deal with the "costs" of transporting traffic under the several 
promotional fares, it is clearly wrong. (See Pet. Br.42 ). First, 
the examiner found, without challenge, that the fares meet the profit 
impact test applied in the traditional manner (App. II, 224). that 
test, of course, is cost-related. Second, the examiner developed and 
applied his own cost-related test under which the fares are mecaiced 
to cover the cost of used capacity plus the additional non-capacity 
costs incurred in carrying the traffic (App. II, 226 ). Again, NACA 
does not challenge the examiner's conclusion that, judged by his | 
standard, the fares are not unreasonable. The Board did not reject 
the examiner's standard out of hand, but found that it would proville 
"a useful bench mark" by which to test the fares (App. II 418 ). rt 
concluded, however, that the fares should be somewhat higher than 
required by the examiner's test so as to share to some extent in the 
cost of unused capacity. On the basis of the Board's Fiore 


fore, the promotional fares proposed by IATA exceed the profit impact 


test and fall somewhere between the examiner's test and the fully | 
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28/ 
allocated cost test which NACA supports, 

To the extent that NACA's argument can be read as suggesting that 
the Board cannot approve a promotional fare unless it can determine the 
exact amount of the costs incurred in carrying the traffic, NACA is 
wrong. In the first place, even where domestic fares are involved, the 
carriers have a wide range of discretion within which to establish 
fares, partly because the Board must make an affirmative finding that 
a fare is unreasonable before it can substitute its judgment for the 
carriers' in setting fares (§1002(d)) and partly because it is not possi- 
ble to ascertain withcertainty all of the costs which should be borne by 
a specific class of traffic. Thus, a "zone of reasonableness exists 
between maxima and'minima within which a carrier is ordinarily free 
to adjust its charges for itself." United States v. Chicago, M., St. P. 
& P.R.R., 294 U.S.’ 499, 506 (1935). Here, however, the Board is dealing 
with rates for foreign air transportation with respect to which its 
authority is narrowly circumscribed. It cannot prescribe a formula by 
which the relationships between the various types of promotional fares 
are to be established. It can only examine the fares arrived at by the 
—— 

28/ As the Board noted, the "record before us gives no firm basis 
for definitively resolving the issue of costing methodology." (App. II, 
418 ). In the Youth Fares case, which involves domestic fares and the 
provisions of the Rule of Ratemaking (§1002(e) of the Act, 49 U.S.C. 
1482(e)), the Board remanded the proceeding to the examiner to determine 
the proper costing method to be applied to the several promotional fares. 
In the instant proceeding the Board noted that "the criteria developed in 
[the Youth Fares case] may prove useful in our consideration of discount 
fares in international air transportation as well." (App. II, 418 ). 
Nothing in the Youth Fares decision required the Board to remand this 


proceeding for similar definitive findings as to the proper relationships 
of the promotional fares, and time prevented it. 
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carriers to determine whether they fall within the zone of reason- 


ableness. 


As we have noted, the Board compared the promotional fares both 
| 


under the Dallas and the Caracas fare plans on value of service and 
| 
cost considerations and determined that the fares bore a proper re- 


| 
lationship to one another. The Board noted, however, that the "re- 


| 
lationships among the various fares which together comprise the IATA 


fare structure generally reflect the collective judgment of the carriers 
| 


| 
as to the relative values of the several services offered . . .- The 


| 
optimum fare relationships are, of course, not capable of mathematical 
| 


determination but must reflect judgments based on evaluations of demand 
29/ 


and cost considerations." (App. II, 396). 


To test its conclusion that the various fares in the Caracas fare 
package bore a proper relationship to one another the Board analyzed 
the volumes of traffic which could be expected to move at each fare. 
| 
It estimated that more than 72% of the traffic in the economy compart- 
ment (i.e., everyone not moving under first class fares) could be ex- 
pected to travel at the normal economy and excursion fares, compared 


with about 75% in 1968. Roughly 8% of the traffic was expected to! move 


under the affinity group fares and another 8% under the GIT's. The 


remaining 12% was made up of other discount fares including the CBIT's, 


the family fares, and military fares (App. II, 397 ). 


—————————————————————— 

29/ NACA is plainly wrong in suggesting that the Board must justify 
the precise discount involved in each promotional fare (see Pet. Br. 
p- 45). Those questions must be worked out by the carriers and, Because 
each fare package involves many compromises, each will necessarily be 
somewhat arbitrary. In contrast with the Youth Fares situation, the 
Board cannot set each fare but must content itself with determining 
whether the fares established fall within the zone of reasonableness. 
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"This traffic distribution does not suggest that the group 
fares are unduly low or that the carriage of such traffic 
would have to be subsidized by other traffic. On the con- 
trary, and bearing in mind that much of the discount traffic 
is carried outside the extreme peak periods, when empty seats 
are plentiful and load factors are likely to be low, we can 
only conclude that the group and other discount fares benefit 
normal fare passengers by developing new sources of traffic 
and revenues to share in the over-all costs of service" 
(footnotes omitted) (App. II, 398) 30/ 


B. The Board correctly concluded that the elimination of the 


roundtrip discount for regular fares did not result in first 
class or economy fares which are unreasonably high. 


The question of whether the IATA carriers should have been allowed 
to eliminate the ‘roundtrip discount for regular fares, both first class 
and economy, which is really a question of whether the resulting regular 
fares are reasonable, presents entirely different considerations. 

We are confident that had a regular fare increase been presented in 
a different contéxt, NACA would not be here arguing that the resulting 
regular fares are too high. Indeed, high fares on the scheduled services 
of the IATA carriers are to NACA's advantage. However, the juxtaposition 
of an increase in regular fares with the introduction of some new, low 


promotional fares aimed at the passengers for which the IATA carriers and 


the supplementals compete, has raised in the minds of the supplemental 
carriers the question of whether the higher fares are really warranted 


by economic considerations or whether they are part of a predatory scheme 


30/ NACA has also suggested that the Board applied different standards 
in assessing the reasonableness of the promotional fares in the Caracas 
package than in assessing the reasonableness of the CBIT fares. (Pet. Br. 
46). Such is not the case. In each case it compared the fares with one 
another to determine whether they were reasonably related so as to form 
a total fare structure which produces "revenues which in the aggregate 
cover costs and provide a reasonable profit." (App. II, 395 ). 
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intended to finance competition in the form of below-cost promotional 

fares, paid for at the expense of the regular fare pressengers. However, 
| 

in approving the elimination of the roundtrip discount the Board spe- 

cifically found that "there appears to be no substance to the claim that 
| 

the purpose or effect of the discount elimination is the subsidization 

of the low fares as a competitive weapon against the supplemental | 

carriers." (App. II, 431 ). 

The Board approved the elimination of the roundtrip discount 

cause the declining rate of return experienced by the transatlant 

carriers justified a rate increase in normal ratemaking terms and | 

because the impact of the rate increase in normal economy fares was 

offset to a large extent by liberalization of the rules governing the 

excursion and individual inclusive tour fares under which more essere 


gers would be able to travel at those lower fares, rather than at 


regular economy fares. In the Board's view, the wider availability of 
these lower fares was directly in the public interest in that it made 
low cost transportation available to more persons. In addition, it 
tended to offset the impact of the increase in regular economy fares 
by diverting more passengers from that fare to the lower excursion 

and individual inclusive tour fares. NACA makes no mention of the 
Board's findings in this regard but challenges the elimination of the 


roundtrip discount, as if this were a domestic fare case, solely on the 


basis of rate-of-return considerations. 


To begin at the beginning, we submit that the fare increase | 
was fully justified in normal ratemaking terms. The IATA carriers have 


| 
faced the same spiraling costs which caused the Board to grant two fare 
| 
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increases during 1969 to the domestic air carriers, for a total fare 
increase of about 10%. The record reveals that there has been strong 
sentiment within IATA for a general increase in fares for some time 

and that some fare increase was becoming, with the passage of time, 
inevitable. Thus, Pan American testified that at the Cannes Conference 
in the fall of 1968 "it became apparent that the vast majority of carriers 


desired to achieve substantial increases in fares on all routes because 


of their concern with the cost/yield relationship. Elimination of the 


roundtrip discount clearly appealed as one method by which to achieve 
this objective. On the very first day of the Conference, a vote taken 
on a worldwide basis showed only seven carriers opposed to the 
elimination . .." (App. II, 180 ) 
The Board analyzed the rates of return which Pan American and TWA, 
the principal U.S. transatlantic carriers, have experienced since 1965 
and concluded that, 
“while TWA has enjoyed substantial earnings throughout the 
period, PAA has reported deficient earnings, when measured 
against the standard of 10.25 percent for large domestic trunk 
lines, in each year after 1966. Moreover, the combined returns 
of both carriers has been below the standard beginning with the 
fiscal year 1968, and for the latest 12-month period stands at 
only 6.4%. Considering the present inflationary trends, the 
immediate future promises no significant improvement." 
(footnotes omitted) (App. II, 432) 
On the basis of these findings, the Board concluded that "the combined 
eamings deficiencies of the two carriers" was a factor tending to support 
the need for a fare increase (App. II, 433 ). 
These findings clearly support the Board's conclusion that on 


traditional ratemaking considerations the fare increase was justified. 


The resulting fares were well within the "zone of reasonableness." 


| 
== | 
United States v. Chicago, M., St. P. & P.R.R., 294 U.S. 499, 506 (1935). 
However, at the risk of repeating ourselves unduly, we must emphasize 
that this was not a normal ratemaking case, since with respect to rates 
for foreign air transportation the Board does not have traditional rate- 


making powers. The fact is that in the context of rates for foreign 
! 


air transportation, after five years of stable regular fares and in [the 

face of steep inflation, the Board was not in a position to find a small 
| 

fare increase unreasonable nor to upset the IATA fare package on that 


basis alone. 


| 
In any event, the Board did not consider the elimination of the 


roundtrip discount solely in ordinary ratemaking terms but consideted 
it "as one part of a much larger fare package which, when viewed in its 
| 


entirety, offers substantial benefits to the public." The new fare 
packages "both provide for significantly improved individual ex- : 
cursion fares which will bring new low-cost travel to substantial seg- 
ments of the travelling public, and reduce the impact of the elimination 


of the discount." (App. II, 433-34). 


Thus the Dallas resolutions extended, with surcharges, the existing 
| 


individual inclusive tour and the 14-21 day excursion fares to the 
formerly blacked out weekend and peak season periods, "thus providing 
| 


| 
year-round fares to individual travelers at a substantial discount from 
31/ | 
normal economy fares." (App. II, 434 ) The Caracas fare package | 
| 


i 4 

31/ According to Pan American: "Both of these changes, in Pan, 
American's opinion, were purely dilutionary, i.e., they would serve only 
to provide lower fares to traffic presently travelling at these times and 
paying normal fares. When these proposals had been made at an earlier 
stage, they were opposed by Pan American for this reason of dilution but, 
in an effort to effect a compromise on the issue of the round trip | 


(footnote continued) 
- | 
| 
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extended the excursion fare to 28 days and included a new and lower 

29-45 day excursion fare. As the Board noted, "All individual travellers 
wishing to remain ‘abroad for 14 through 45 days may now travel on any day 
of the year at a substantial saving over normal economy fares." (App. II, 
434). Moreover, since more passengers will be traveling under the 
liberalized excursion and individual inclusive tour plans, a smaller 
portion of the passengers will be subjected to the fare increase which 
resulted from the'elimination of the roundtrip discount. Thus, the Board 
found that the percentage of Pan American and TWA passengers travelling 
on the excursion fares would rise from 24% in 1968 to nearly 38% under 

the Caracas fares. Correspondingly, the percentage traveling under normal 
economy fares would decline from 51% to 35%. That prediction, while 

based on forecasts submitted by the carriers, was also supported by their 
experience under the Board's temporary approval of the Dallas resolution. 
Thus, in June 1969, Pan American's excursion fare and individual in- 
clusive fare traffic increased by more than 100% over June of the preceding 
year while its regular economy fare traffic declined by 37% (App. II, 108-10). 
The experience of TWA was similar. (App. II, 113). The Board concluded 
"that the overall net dollar benefit to the traveling public from the 
liberalization of excursion fares under the Dallas agreement largely 
balanced the elimination of the economy-class roundtrip discount, and 


the balance will clearly be more favorable under the Caracas fares." 


discount, these otherwise dilutionary changes were accepted as a means 
of establishing offsetting fare reductions." (App. II, 181 ). 
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32/ 
(App. II, 435 ). Considering the foregoing factors together with 


the "less than satisfactory earnings posture of the combined carriers" 


the Board concluded that "we cannot find the discount elimination is 


unreasonable." (App. II, 435 ). 


In its challenge to the Board's approval of the elimination of 


the roundtrip discount NACA does not mention the fact that in fies 
| 
measure the Board's approval of the increase in regular fares was 
based on the off-setting liberalization of the excursion and individual 
| 
inclusive tour fares which made these lower fares available to a sub- 
stantially larger portion of the travelling public and which, by : 
enabling some persons who would have otherwise traveled under the | 
regular economy fares to use the lower excursion fares, offset to 
some extent the impact of the increase in normal fares. Rather, NACA 
mentions only the Board's reliance on Pan American's very low rate lof 
return in its transatlantic operations as a partial justification for 
the fare increase. Even here, however, NACA fails to mention that this 
case involves rates for foreign air transportation as to which the | 
lacks traditional rate-making powers. 
Thus, NACA argues that Pan American's rate of return is so low 
relative to TWA's as to suggest that Pan American is not operated under 
"honest, economical and efficient management." (Pet. Br. 38 ). the 
| 
Board disagreed with NACA. It found that the record did not establish 


i 
32/ To the extent that NACA argues that the elimination of the 
roundtrip discount will provide windfall profits to TWA, its position 
is at odds with the Board's finding that the increase in regular fares 
is "balanced" by the liberalization of the excursion and individual 
inclusive tour fares. 
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that Pan American's management failed to conform to the standards of 
honesty, economy and efficiency. Thus it noted that a wide variety of 
factors, including different route structures, different access to 
various markets, and labor difficulties encountered by Pan American in 
1969 could account for much of the difference (App. II, 433). 

In any event, the existence of substantial disparities between 
the results of the carriers is the rule rather than the exception. Thus, 
TWA, the same carrier whose management compares so favorably to Pan 
American's in the transatlantic, has one of the lowest rates of return 
domestically, .99% in 1968. Moreover, among the domestic carriers 
there are differences comparable to those encountered by the trans- 
atlantic carriers, In 1968 the rates of return of the six aa 
domestic trunks ranged from Eastern's .77% to Delta's 14.60%. Thus a 
disparity in financial results, without more, does not prove that a 
carrier is not managed according to the stautory standards. Compare 


34/ 
Transatlantic Final Mail-rate Case, 19 C.A.B. 464 (1954). In American 


33/ Civil Aeronautics Board, Air Carrier Financial Statistics 
(December 31, 1968). 


34/ The Board also rejected the Examiner's finding that only the 
results of the most efficient carrier, here TWA, should serve as a 
standard. 


"The Examiner's conclusion that the carriers had not shown 
a need for increased revenues was predicated upon his view that 
PAA's results should not be considered. However, the Board has 
always considered the needs, under honest, economical and ef- 
ficient management, of all carriers in determining the reason- 
ableness of passenger fares. Indeed, it is doubtful whether a 
competitive air transport system could long survive under fares 
which meet only the needs of the low cost carrier." (App. II, 
432). 
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Overseas Airlines, Inc. v. Civil Aeronautics Board, Judge Prettyman ex- 


plained the meaning of honest, economical and efficient management: | 
| 


"This is a factual, not a speculative, test. Moreover honesty, 
economy and efficiency are broad terms of varied factual 
content; they are not terms of mathematical precision. Many 
different operations--different in policy, in mode, and in 
result--may all be honest, economical and efficient. It is | 
not enough for the Board to say that an operation it designs 
and favors meets those tests and it will approve that course 
and none other, The operation by the company may also be 
honest, economical and efficient. The statute contemplates, 
we think, that the figures, past or prospective, of the 
| 
| 
| 
| 


operation of the carrier in question be used unless some item 
or items are due to dishonest, inefficient or uneconomical 
management. In such event the Board must make a finding 

to that effect." 103 U.S. App. D.C. 41, 254 F.2d 744, 

749 (1958). 


As set forth in detail in Part A of this Argument, the examiner 
| 


found, without serious opposition from NACA, that the promotional 

fares met both the profit impact test and a stiffer test of his ova | 
devising. The Board concluded that they fell within a zone of | 
reasonableness between the examiner's test and the fully allocated 


cost standard and that, within that zone, the fares were reasonable | 


in relation to one another. Moreover, based on an analysis of the 


volume of traffic which could be expected to move at the various fares, 
the Board concluded that none of the new promotional fares were unduly 
low. Accordingly, it is clear, the promotional fares do not require 
subsidization from high regular fares. 

Independently of its findings with respect to the reasonableness of 
the CBIT's, GIT's, affinity group, and incentive group fares, the Board 
concluded that the elimination of the roundtrip discount for regular 
fares did not result in unreasonably high regular fares. It also Ebund 


| 

that the increase in regular fares was offset in terms of public benefits 
| 
| 
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by liberalization of the rules on the use of the excursion and individual 
inclusive tour fares--promotional fares which are not aimed specifically 
at the supplemental carriers. Finally, the Board concluded that the 
increase in regular fares will not result in "windfall profits" to TWA 
or any other IATA carrier since the increase in regular fares is offset 
by the reduction in revenues resulting from the liberalization of the 
excursion fares. Obviously if the higher regular fares will not result 
in an increase in profits, they will not provide the carriers with add- 
tional money with which to finance predatory competition against the 
supplementals. The simple fact is that, apart from their adoption at 
the same traffic conference, there is no relationship between the 
elimination of the roundtrip discount and the adoption of the new pro- 
motional fares. Each was approved by the Board on independent grounds 


and the Board's ‘decision with respect to each should be affirmed. 


III. The Board's determination that the challenged fares 
are not unjustly discriminatory or unduly prejudicial 


or preferential was arrived at rationally on the basis 
of factors which the Board was legally entitled to con- 


sider, and was supported by adequate findings. 
In NACA I the Court reversed the Board's determination that 
several of the fares in the Dallas package were not unjustly dis- 


criminatory on the ground that the Board's findings were inadequate. 


In the proceedings before the Board on the Caracas fare package, NACA 


again challenged several of the same fares as unjustly discriminatory 
and/or unduly preferential and prejudicial. First, it challenged the 
CBIT and GIT fares as unjustly discriminatory because they make low 

fare transportation available only to persons who are willing to pur- 


chase a package tour. Such a tie-in sale is illegal per se, NACA 
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argues, on the basis of long-standing Board precedent. The Board, 


| 
found, however, that a tour basing fare of the sort here involved is 
iT 
| 
| 


not unjustly discriminatory if justified by the individual circum- 
| 
stances which surround it. In the instant case, the Board concluded 
| 


that the fares were justified both by promotional considerations and 


| 
by the fact that they were a competitive response to low cost air 


transportation offered by the supplemental carriers. 
NACA also argues that the affinity group fares are unjustly ate 
criminatory in that they are restricted to members of bona fide groups 


rather than being available to the general public. However, the Board 
| 

found that the affinity group fares were a direct competitive response 
| 


to the affinity charters offered by the supplementals and that, as ee 
35/ 


they were fully justified on competitive grounds. 


Finally, NACA objects to the California proportional fares wich 
were filed by the IATA carriers for use in constructing through fares 
from California to Europe for passengers using the new See | 


fares. The proportional fares, NACA argued, give a preferential rate 

| 
o California passengers to the prejudice of persons originating their 
journey at other points. Again, however, the Board concluded that the 
California proportional fares were fully justified as a response to the 
competition from the supplemental carriers which is concentrated at the 
California points. 


NACA now challenges the Board's findings. It argues, inter alia, 


that the promotional aspects of these fares cannot be relied upon by the 
| 


| 
—————— ee | 
35/ NACA has abandoned the discrimination issue with regard to the 
incentive group fares on this appeal. (See App. II, 402). 

| 


6 Oi 

Board to justify their inherent discrimination. Moreover, NACA says 

that the competition which the Board authorized was not a direct response 
to the threat posed by the supplemental carriers since it involves the 
carriage of passengers on scheduled, rather than charter, flights. We 
show below that with respect to each of NACA's arguments the Board's 
decision must be affirmed. 


A. The Board correctly determined that the tie-in 
feature of the CBIT and GIT fares does not 


render them unjustly discriminatory. 


First among the fares challenged by NACA as unjustly discriminatory 
are the CBIT fares. These fares represent a new concept in the marketing 
of scheduled transatlantic air transportation in that they introduce 
into the marketing structure an air transportation wholesaler, the 
participating tour operator, who for the first time relieves the carriers 
of a portion of the risk involved in attempting to sell the available 
transatlantic seats. He receives no commission on the airline seats 
he purchases, but resells them through retail travel agents to individual 
members of the public in combination with package land tours including 
hotel accommodations. The tour operator must purchase the seats in large 
blocks (minimum of 40 eastbound) at least ninety days in advance of the 
flight departure and make a ten percent non-refundable deposit with the 


carriers. The purchased seats cannot be cancelled. There is no restric- 


tion on the availability of the CBIT's to the public, i.e., amyone may use 


the fares providing they purchase the air transportation as part of a 
package tour and observe the restrictions which accompany participation 


in a pre-arranged tour program. 


aoe 


The alleged discrimination in the CBIT fares arises from the fact 


that the lower air fares are made available only to persons willing to 
| 


purchase the tour package. The fares are, says NACA, an illegal "tie-in." 
Quoting from the Board's decision in the Tour Basing Fares Case, 14 C.A.B. 
257 (1951), NACA suggests that any fare which includes a tie-in with | 
ground accommodations is illegal per se. NACA is mistaken. 

In the cited case the Board said: 


"the tour basing fares represent an objectionable form 

of discrimination, in that they embody the essentials of a 
tie-in sale .... Such discriminatory practices are a far 
cry from the equal treatment the public is normally entitled 
to expect from a public utility. Nothing in the promotional 
and competitive considerations advanced by the carriers is 
sufficient to’ justify such a discrimination. 


"we do not mean, however, to say that an air carrier 
may never establish a rate differential for like and contem- 
poraneous services between two points on the basis of 
business considerations . . «- (D]irect intercarrier compe- 
tition under some circumstances may be a justification for a 
rate discrimination . .. There may be other ascertainable 
factors of like import to the welfare of the air carrier or 
to air transportation generally which may offer an adequate 
reason in the public interest for a departure from the public 
utility concept embraced in the 'rule of equality.’ However, 
the record in this case would not support any such conclusion" 
14 C.A.B. at 259. 


: 
We think it clear that the quoted language does not support the conclu- 


sion which NACA would draw. Rather, the Tour Basing Fares opinion 


clearly proceeds on the assumption that, had sufficient justification 
| 
been shown, the Board could have found the fares there in issue not 


unjustly discriminatory. Thus, as the Board noted in its opinion herein, 


the Tour Basing Fares decision did not announce a sweeping principle that 
tour basing fares are always unlawful. Instead, the Board reached the 


narrower conclusion that the fares were discriminatory and that, on the 


facts presented, no sufficient showing had been made to justify that: 
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discrimination. (App. II, 426 ) Here, too, the Board has found the 
CBIT fares discriminatory but, on the basis of factors which it is 
entitled to consider, it has found the discrimination to be justified. 

The Board concluded that the CBIT fares are not unjustly dis- 
criminatory. Itladopted the examiner's findings with regard to the 
need for increased promotional efforts by the transatlantic carriers, 
particularly "in light of the recent introduction of wide-bodied jets 
in the North Atlantic service" (App. II, 427) and, relying on its 
recent decision in the Youth Fares Case (C.A.B. Order 69-8-140), the 
Board found that ‘the promotional and developmental aspects of the CBIT 
fares justified the element of discrimination which they contained. 
(App. II, 427) 

The Board also adopted the examiner's findings regarding the ex- 
tent to which the supplementals have been successful in penetrating the 


transatlantic market and concluded that the discrimination inherent in 


the CBIT fares was justified by competitive conditions, i.e., that the 


scheduled carriers were entitled to offer low tour basing fares as a 
competitive response to the inclusive tour charters of the supplementals. 
(App. II, 216, 428). 

NACA challenges both of the Board's conclusions. First, citing 
several decisions by both the courts and the Board, it argues that 
"promotion" cannot serve to justify a discriminatory fare. We submit 
that NACA is wrong. 

In determining whether a fare is unjustly discriminatory the Board 
may consider "those factors which Congress has by statute deemed material, 


and those factors which regulatory practice in the transportation 
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industry has, through experience, found relevant." Transcontinental | 

| 
Bus System, supra, 383 F.2d at 484. We believe that, properly under- 
stood, promotion is such a factor. In the Youth Fares Case the Board 


| 
was recently faced with the overall question of the role which promotional 


considerations should play in discrimination cases and it concluded that 
| 
"a sound promotional fare structure is vital to the continued progréss 
of air transportation .. .- Managerial as well as regulatory policy 
must necessarily place a high premium on development of rates and fhres 
| 
designed to fill empty capacity without a dilution of earnings." 
| 


(C.A.B. Order 69-8-140, pp. 10-11, reproduced together with other 
relevant excerpts from the Board's Youth Fares decision in Appendix B, 
36/ 


infra, pp. 91-93 \ a 


NACA's quarrel with the Board's position results from the fact 
| 


that it confuses "promotion" of air transportation with the "profit 


ability" of the airlines. As the Board has observed, the two are not 
| 
2 | 
necessarily the same. In the Board's view, "promotion" is a whole} 


complex of considerations designed to foster and encourage the develop- 


ment of air transportation as an entity. Specifically, the Board 


defines "promotion" as encompassing all of the developmental objectives 


enumerated in section 102 and as applied to the air transportation 


system in general. (See the Board's Youth Fares decision, excerpted 


a i 
"36/ The Board's Youth Fares decision is currently under review 


in TCO Industries, Inc. v. Civil Aeronautics Board, C.A. 5, No. 281,630. 
| 
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37/ 
at p. 91, infra.) This distinction is one of long standing. As 


the Board precedents reveal, discriminatory fares have always been 
rejected where the sole justification has been additional increments 

of revenue for the carriers, but on the other hand, the Board has long 
maintained that "promotion," used in its broad sense, may justify dis- 
crimination where the needs of the air transportation system are clear 
and compelling. Thus, in IATA Group Fares Agreement, 36 C.A.B. 33 (1962) 
the Board approved discriminatory promotional fares on the basis of find- 
ings that they would alleviate the "substantial economic waste" involved 
in the operation of full planeload charters by the IATA carriers at the 
same time that their scheduled flights were experiencing "excessive empty 
seats." The Board found in the circumstances that the "group fares may 


very well prove to be a real answer to the carriers' problems of filling 
38/ 
empty seats and alleviating financial distress" 36 C.A.B. at 36. 


37/ As long as air carriers are privately-owned and retain a signi- 
ficant amount of ‘economic independence and initiative, revenues will be 
the most reliable, if not the sole, measure of the industry's vitality 
and its ability to fulfill the public service role to which it is dedi- 
cated by Congress. However, revenues are not per se an objective of the 
Board's regulatory policy, as the Board has stated in the past and 
reiterated in the Youth Fares case. Revenue is simply the means to an 
end. 


38/ In the instant case, the two U.S. scheduled transatlantic 
carriers found themselves approaching the 1970 season with a substantial 
increase in transatlantic capacity related to the introduction of the 
747 “jumbo jet" aircraft. To fill the increased number of seats they 
wanted a promotional fare which "would provide lower fare levels for a 
substantial number of passengers, leading to increased generation of 
traffic in order to help fill the additional capacity which would other- 
wise go unused." (App. II, 181 ). As one Pan American witness testified, 
"it was a cornerstone of what we felt was necessary in our marketing 
policy for the next two years, that we were going to have a substantial 
increase in our capacity, that we needed to do something which would 
attract additional passengers, and this we felt was the best means of 


approaching that problem" (App. II, 113 ). (footnote continued) 


- 65 - 
That finding, we submit, embodies the correct position on the relatidn- 
ship between promotion and Sa eee | 

Nothing in the court decisions cited by NACA is to the contrary. In 
remanding the Board's initial order dismissing the complaint against) 
youth fares in Transcontinental Bus System, supra, the Fifth Circuit 
reviewed past Board cases wherein the Board had refused to approve 


discriminatory fares on the basis of their promotional aspects, and | 


finding that the Board's dismissal of the complaint against the youth 


fares rested primarily on their promotional impact, stated that "we do 
not believe that such a radical change in policy can be justified without 


any evidentiary basis or rational justification." 383 F.2d at 491. | Thus, 


the Court did not foreclose the Board from finding, after full evidentiary 
hearings and rational explanation, that the youth fares could be justified 


on sections 102 and 1002(e) factors. Moreover, an analysis of the Board 
| 


precedents upon which the Fifth Circuit relied shows that they were in- 
| 


| 
variably situations in which the Board found the fares to be of no signi- 
| 
| 
ficant importance to the general welfare of air transportation or to have 
_ 
Every party to the proceedings before the Board agreed that the 
CBIT fares will, in fact, promote new traffic. As the examiner found: 


"Tf NACA's estimate, the median, were adopted, it 
is clear that a substantial number of persons who other- 
wise would not travel across the Atlantic, will enjoy a 
trip because of the availability of the CBIT fares" 
(App. II, 222). 


39/ See also Tour Basing Fares, 14 C.A.B. 257, 258-259 (1951); 


Free and Reduced Rate Transportation, 14 C.A.B. 481, 483 (1951); cf. 
Hawaiian Common Fares Case, 10 C.A.B. 921, 928 (1949); and see 


ee 


Group Excursion Fares Investigation, 25 C.A.B. 41, 46 (1957). 
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little impact on ithe development of an air transportation system 

40 
adapted to the needs of commerce or any other section 102 ee! 
These Board precedents show that the Fifth Circuit, while agreeing with 
the Board on the weight to be placed upon "promotion" qua mere revenue 
gain, did not foreclose a Board determination that a fare is not unjustly 
discriminatory if based upon a record which revealed the fare to have 
a substantial developmental impact. 

While the result in this proceeding is at variance with many of 

the results in the Board's prior determinations on "promotional" discrimina- 


tory fares, the test used here and in the Youth Fares case is clearly 


consistent with its past pronouncements on the subject, specifically the 


test announced in Tour Basing Fares, supra, and reaffirmed in the Free 


and Reduced-Rate Transportation Case, supra, and the Group Excursion Fares 
41/ 


Investigation, supra. 


40/ Capital Group Student Fares, 25 C.A.B. 280, 284-5 (1957); 
International Airfreight Forwarder Investigation, 27 C.A.B. 658, 662 
(1958). See other cases listed at 383 F.2d at 490. These cases, 
therefore, are properly decided under the views expressed by the Board 
in the challenged opinion. 


41/ In the Youth Fares decision the Board noted that it would 

"no longer follow" its prior holdings, but only "[t]o the extent that 
this determination may be deemed inconsistent with [them]". (Order 
69-8-140, p. 4). Thus, the Board did not foreclose reliance on the 
cases cited, since they do not conflict in their essential parts with 
the test used here. To the extent that language in these cases seems 
to indicate that| the Board viewed itself as without power to justify 
discriminatory fares on the basis of Section 102 "promotional" factors 
vitally affecting the development of air transportation, that language 
is inconsistent with the specific statements to the contrary therein 
adopted by the Board in deciding the Youth Fares case. Im any case, 
the Board, "faced with new developments or in light of reconsideration 
of the relevant facts and its mandate, may alter its past interpreta- 
tion and overturn past administrative rulings and practice... American 


Trucking Ass'n v. Atchison, Topeka & Santa Fe R.R. Co., 387 U.S. 397, 
416 (1967). 


4. Gy} = 
NACA also challenges the Board's conclusion that the dis- 
criminatory aspects of the CBIT fares are justified by competitive 
considerations. It is now well settled, however, that competitive 
conditions are a legitimate factor for consideration in discrimination 
cases and NACA does not challenge the legal proposition on which the 


42/ 
Board's decision rests. Nor, in this aspect of its case, does NACA 


challenge the Board's conclusion that the ever-enlarging share of the 
transatlantic passenger market which the supplementals have been capturing 
justifies a competitive response by the IATA carriers. Rather, NACA 
challenges the Board's conclusion that the particular discrimination in- 
herent in the CBIT fares was justified by the competition from the in- 
clusive tour charters of the supplemental carriers. In the words of the 
First Circuit, NACA argues that the Board failed to find a nparticular 


| 
need for [the] form of competition” which it approved. (Pet. Br. 52; 


Trailways of New England, Inc., supra, 412 F.2d at 936.) 
i 


ee 
42/ In rate cases such as the one at bar the Board has consistently 
considered factors relative to the competitive position of the air. 
carriers, sometimes approving an otherwise discriminatory fare on the 
basis of competitive considerations and at other times finding that 
the competitive situation would not justify the discrimination. Tour 
Basing Fares, 14 C.A.B. 257, 258 (1951); Free and Reduced-Rate Trans- 
portation Case, 14 C.A.B. 481, 482-83 (1951); International Airfreight 
Forwarder Investigation, 27 C.A.B. 658, 745 (1958); Milita -Tendet In- 
vestigation, 28 C.A.B. 902, 905, 910 (1959); American Airlines, Military 
Fares, 38 C.A.B. 1038, 1039 (1963); Military Standby Fares, Board Order 
E-22186 (1965). The Board's longstanding practice received judicial 
sanction in the Transcontinental Bus decision. 383 F.2d at 487. That 
decision, in turn, accords with the practice under other regulatory 
statutes. Eastern-Central Motor Carriers Ass'n v. United States, 
321 U.S. 194 (1944); Central _& Southern Motor Freight Ass'n v. United 
States, 273 F. Supp. 823 (D. Del. 1967). 
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Quite in contrast to the situation which led the First Circuit 
to reverse the Board's decision in the family fare case, the Board 
has, in the instant case, approved a fare which is directly responsive 
to a real competitive threat and, moreover, it has done so on the basis 
of detailed findings. The record in this proceeding dramatically under- 
scores the extent 'to which the supplemental carriers have made inroads 
in the transatlantic passenger market at the expense of the IATA carriers. 
Thus, as the examiner found, while the number of transatlantic passengers 
using the scheduled services of the IATA carriers has been growing at a 
compounded annual rate of 16.5% in recent years, the traffic of the 
supplemental carriers grew at a compounded annual rate of almost 60% 
between 1963 and 1968. Accordingly, the market share of the supple- 
mentals increased during the same period from 1.8% to 8.2% (App. II, 216). 


Moreover, the examiner made specific findings which related the fare ap- 
43 
proved (the CBIT's) to the competitive threat (the inclusive tour charters). 


43/ As the examiner found and the IATA carriers frankly admit, the 
CBIT fares were developed as a response to "the heavy competition from 
supplemental carrier charter activity." (App. II 216) Pan American 
stated that one of its principal concerns in formulating transatlantic 
fare policy has been "the impact of competition from non-IATA carriers 
in the form of inclusive tour charters with an expected diversion of 
passengers from existing scheduled services." It regards the CBIT fares 
as a partial solution to that problem. "[I]t became abundantly clear 
that some form of lower fare would be necessary in order to . . . remain 
reasonably competitive . . . [the lower CBIT] fares would provide a 
competitive level!with prices expected to be offered by charter operators, 
and thereby hopefully prevent any mass diversion of existing traffic to 
them." (App. II, 181) TWA said simply, "the purpose of contract bulk 
fares . . . is to provide services effectively competitive to those which 
are, and increasingly will be, offered by both North American and European 
supplemental carriers." (App. II, 154), 
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The Board's decision was thus based on substantially more than "the 
mere mention or possibility of competition.” 412 F.2d at 934. Rather, 
it complied fully with the First Circuit's mandate that there be na 
showing of nics need for [the] form of competition" on which on 


Board relied in justifying the discrimination. 412 F.2d at 936. 


| 
| 
In addition NACA argues that, although the IATA carriers may be 


entitled to respond to the low-fare services offered by the supple- | 


| 
mentals, they can do so only by competing head-on with an identical 
fare of eae own, i.e., by operating their own inclusive tour 
charters...‘ NACA is wrong as a matter of law. 

The discrimination cases have never held that a carrier must 


respond in identical terms to the competition which it faces before 


| 
it can justify a discriminatory rate on the basis of competitive con- 
siderations. Indeed, competitive responses which differed dramatically 


from the competition which they were designed to meet have been sanc- 


tioned in principle. See American Trucking Ass'ns v. Federal Communi- 
cations Commission, 126 U.S. App. D.C. 236, 377 F.2d 121, 131-32 (1966); 
| 


£. Eastern-Central Motor Carriers Ass'n v. United States, 321 U.S. 194 


| 
(1944). This is no more than to say that one of the chief benefits and 


objectives of competition is to secure diversity in services for the 
| 


— | 

44/ As noted in Argument I, supra, pp- 20-32, NACA there seems ito 
suggest that it alone is entitled to offer to the public the advantage 
of low cost air transportation. The Board has consistently rejected 
that idea. In the portion of its brief dealing with discrimination, 
however, NACA does not challenge the legal proposition that competition 
can justify fares which are otherwise discriminatory or that the IATA 
carriers are legally entitled to make a competitive response to the 

| 


supplementals. 


45/ 
consuming public. 


Moreover, NACA's argument overlooks the basic reason which has 
motivated the IATA carriers to respond to the inclusive tour charters 
offered by the supplemental carriers. The scheduled carriers do not 
primarily desire to increase their participation in the charter market. 
Rather, their objective is to fill as many seats as possible on the 
scheduled flights which they must operate without regard to whether a 
full load of passengers is available. The substantial increase in air- 
craft capacity occasioned by the introduction of the 747 heightened the 
problem. Accordingly, the CBIT fares are designed to fill seats on 
scheduled flights which would otherwise go unused. To that end they 
are intended to develop new sources of traffic and to attract some of 
the passengers who would move on the inclusive tour charters of the 
supplementals,. Moreover, they relieve the carriers for the first time 
of a portion of the risk involved in selling the seats by requiring the 
tour operator to reserve blocks of seats, which cannot be cancelled, 
ninety days in advance. The advance sales also permit the carriers a 
chance to plan their schedules and capacity well ahead of flight departure. 
Indeed, the "appropriateness" of the CBIT fares as a response to the 
inclusive tour charters is borne out by the fact that the examiner was 
able to find that "the CBIT's will offer the ITC's of the supplemental 
——_45/ "Competition among air carriers, as in other areas of economic 
activity, tends 'to improve the quality and variety of service to the 
public, keeps prices reasonable, and enlarges the market for all 


carriers." Statement of International Air Transportation Policy of the 
United States, approved by the President June 22, 1970, p. 10. 


Sahl Ss 


carriers heavy competition and may gain precedence over them, (App. 
46/ 
II, 241) | 


‘ | 
In sum, we think that the Board's conclusion that the CBIT fares 


are not unjustly discriminatory must be affirmed. The Board's findings 
“ - | 


with respect to the need of the IATA carriers for new promotional tools 
| 


with which to fill their seats and the Board's findings that the TATA 
| 
carriers are faced with a substantial amount of competition for the 
| 
| 
package tour passenger were clearly supported by the record. Morecver, 
| 
the Board's conclusions that the CBIT fares were not unjustly discrimina- 
| 
tory were based upon factors which it was entitled to consider. There is 
47/ 
=! | 
no reason for this Court to disturb them. 
| 
| 
SN  ————— 

46/ NACA’also argues that the CBIT's are unlawful because, unlike 
their own inclusive tours which are planeload charters, they contemplate 
"discrimination among passengers aboard the same flight." This ignores 
regulatory practice in the transportation industry which has always per- 
mitted first class and economy service at different rates in the same 
aircraft. Moreover, it overlooks the holding of the Fifth Circuit) in 
Transcontinental Bus System, supra. There the court sanctioned the 
Board's finding that the military standby tariffs, under which reduced 
fare transportation was made available to a select group of travelers 
singled out for special treatment according to their status, were justi- 
fied by competitive considerations. "We approve the Board's conclusion 
that the reduced rates were justified by competitive considerations. . ." 
383 F.2d at 487, cert. denied, as to this issue, 390 U.S. 920 (1968). 


47/ NACA has also challenged the Board's conclusion that the Group 
Inclusive Tour (GIT) fares in the Caracas package are not unjustly, dis- 
criminatory. The GIT fares are similar to the CBIT's in that they are 
a lower-than-economy fare available to anyone for purchase in conjunction 
with a package tour. Unlike the CBIT fares, however, they are "retail" 
fares for the sale of which the retail travel agent receives a commission 
from the airline. They differ in other respects as well. For example, 
under the GIT fares the minimum group is smaller and the fare is higher 
than under the CBIT fares. The Board concluded, however, that insofar 
as the discrimination issue is concerned the two fare plans do not differ 
materially and "our findings with respect to the [CBIT fares] are also 
applicable here." (App. II, 394 ) NACA does not now present separate 
arguments against the GIT fares but concedes in effect, that if this 
Court affirms the Board's conclusion that the CBIT fares are not | 


(footnote continued) 


Be 


B. The Board correctly determined that the affinity 
group fares are not unjustly discriminatory. 


NACA also challenges as unjustly discriminatory the affinity group 
fares. These fares are available only to groups which are comprised of 
members of an organization existing primarily for purposes other than 


travel, and which satisfy other prescribed limitations. Fare levels vary 


with the size of the group, the season of the year, and the direction of 
48/ 
travel. The affinity group fares are thus comparable in many respects 


to the affinity group charters which form the dominant part of the 
supplemental carriers' transatlantic business and, in general, the 
restrictions as to the types of groups which are “charterworthy," 
solicitation of ‘charter participants, and so forth are similar, as the 
Board noted heréin (App. II, 401). (See, generally, Trans International 
Airlines, Inc. v. Civil Aeronautics Board, ___‘U.S. App. D.C. ___; __ F.2d 
__ (No. 23,111, (1970)). There are substantial differences between the 
affinity group services offered by the two types of carriers as well. 
These include the fact that the IATA carriers offer the fares for trans- 
portation on their regularly scheduled flights whereas the supplementals 
can offer them only on charters. Moreover, the minimum group size under 
the Caracas resolution is fifteen persons, whereas the Board's "“split- 
charter" regulations require the supplementals to restrict their services 


49/ 
to groups of 40 or more. Finally, even the lowest price IATA affinity 


a 
unjustly discriminatory, the Court should also affirm the Board's decision 
with respect to the GIT fares. (Pet. Br. 52 ). 


48/ The details of the affinity group fares are set forth at App. II, 
394 te 


49/ 14 C.F.R. 295.2(b). See American Airlines, Inc. v. Civil Aero- 
nautics Board, 121 U.S. App. D.C. 120, 348 F.2d 349 (1965). 


aS 
fares, for groups of 80 or more, are higher than the comparable charter 
prices charged by the supplementals during the 1969 season. (App. 11, 399). 
Moreover, as the Board observed, the supplemental carriers are Eree|to lower 
their affinity charter rates in response to competition from the IATA 


carriers, whereas the latter are bound by the fares set forth in the 


Caracas resolutions. (App. II, 400). | 
In contrast with the CBIT fares, which were first introduced in the 
Dallas fare package, affinity fares are a long-standing feature of trans- 
atlantic air travel (App. II, 401). Thus, in a 1962 decision the board 
| 


found, against allegations by the supplemental carriers similar to the 


arguments presented here, that a somewhat different package of affinity 
| 


group fares was not unjustly discriminatory. IATA Group Fares Agreement, 
36 C.A.B. 33 (1962). Nonetheless, it is clear that the Board has tong 
considered the discriminatory aspects of the affinity fares to be a 


| 
troublesome problem. (See the discussion of this point in this Couices s 


decision in NACA I, pp. 16-17; see also IATA Agreements re Passenger Fares, 
38 C.A.B. 1062, 1073-74 (1963)). In NACA I the Board's approval of the 
Dallas affinity group fares was reversed by this Court because it was made 
without sufficient findings. | 


| 
The Caracas fare resolutions, adopted prior to this Court's decision 


on the Dallas fares, continued the existing affinity group fares, with 

| 
minor modifications not relevant to the discrimination issue. In addi- 
tion, the Caracas resolutions introduced a new and lower affinity group 
fare for. groups of 80 or more. NACA again challenged all of the affinity 


i 
group fares as unjustly discriminatory and urged the Board to hold an 


| 
evidentiary hearing before resolving the issue. 
| 


a OTe 


In its decision on the Caracas fares, the Board reviewed the public 


interest factors which had led it to approve the 1962 affinity group 
fares, including its findings that the "fares were justified by cost and 
value-of-service considerations" and that the discrimination in the 
affinity group fares was comparable to the restrictions on the affinity 
charters of the supplemental carriers. The Board concluded that "these 
factors remain relevant considerations at the present time." (App. II, 
401 ). 

In addition, the Board assessed the present competitive position of 
the IATA carriers relative to the supplementals and found that "the 
competition of the growing number of affinity charters performed by the 
supplementals" must also be considered (App. II, 401). The Board con- 
cluded that 

"The foregoing considerations, together with the 

circumstance that the affinity group fares are a 

competitive response to the affinity charter rates 

and services of both the supplemental and IATA car- 

riers, lead'us to conclude that the affinity group 

fares . . .'are not unjustly discriminatory. As 

earlier noted, the affinity travel market is large 

and growing, There is no reason why it should be 

confined to charter flights to the potential detri- 

ment of the scheduled services. It is well established 

that competitive necessity may justify rates or fares 

or conditions of carriage which otherwise might be 

unlawful." (App. II, 402). 

Moreover, the affinity group fares have other important public 
benefits as well, As the Board found, "these low group fares will 
benefit a substantial portion of the traveling public as well as the 
scheduled U.S.-flag carriers and will not, in our opinion, be detri- 


mental to normal fare-paying passengers." (App. II, 401)- Most 


importantly, however, they are expected to generate new traffic to 


75 


did in 1962 when the carriers acquired what were then described as 


| 

i 

| 

| 

: 

| 

help alleviate the excess capacity condition which now prevails as it 


“Large capacity" jet aircraft. See IATA Group Fares Agreement, supra} 


36 C.A.B. at 36. What the Board there said is, in its own view, still 


relevant today. 


"It is apparent that the operation of full planeload 
charters by the IATA carriers, while at the same time their 
scheduled flights are flying with excessive empty seats, 
involves a substantial economic waste. Thus, by divert- 
ing traffic from their charter flights to their scheduled 
flights, the carriers could eliminate the extra expenses 
involved in operating the charter aircraft and carry the 
additional passengers at relatively small extra cost in 
their existing scheduled services. 


"In this context the predominant purpose of the group 
fares becomes clear. On the one hand, by providing new 
low fares, the proposal can reasonably be expected to 
generate a large amount of traffic which would not other- 
wise travel on the North Atlantic. In addition, the fares 
will tend to attract to scheduled service persons who 
might otherwise travel on the charter services of the 
scheduled carriers. The group fares may very well 
prove to be a real answer to the carriers' problems of 
filling empty seats and alleviating financial distréss.” 50/ 
| 
| 


We have already shown that competitive considerations can justify 
the discriminatory features of a fare and the Board so found with eeeece 
to the affinity group fares. As noted in the discussion of the CBIT fares, 
supra, the material developed in C.A.B. docket 20781 and incorporated, 
at NACA's request (App. II, 394), in the Board's proceedings on the Caracas 
resolutions, vividly demonstrates the extent to which the charter opera- 


tions of the supplemental carriers have made inroads on the market shares 


Se i 

50/ Of course, the present competitive threat is less from the charter 
activities of the IATA carriers themselves than from the far more extensive 
operations of the supplemental carriers. (See App. II, 402 ). 
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of the IATA carriers. These facts, in conjunction with the Board's 
belief that the supplemental carriers "are no more entitled to any 

given share of that market than are the IATA carriers," led the Board 

to conclude that the IATA carriers were justified in attempting to 
retain their market position by competing for the affinity group traffic. 
(App. II, 398). Indeed, as the Board found, "the public benefits of 


vigorous competition for the affinity travel market is shown by the rapid 


growth of that market over the past decade." (App. II, 398 ). 


NACA does not successfully challenge the Board's conclusions. It 
argues again that the IATA carriers should respond to the competitive 
threat posed by the charter flights of the supplementals by operating 
their own charter flights. In so arguing, however, it overlooks the 
fact that the Board has found that the greater public interest lies in 
allowing the IATA carriers an opportunity to fill the empty seats on 
their scheduled flights. See IATA Group Fares Agreement, 36 C.A.B. 33, 
36 (1962). NACA's contentions appear to rest on the idea that the air 
transportation market must be strictly divided into two categories: 
“charter” and individual travelers going their separate ways. The Board 
has consistently rejected that idea, however, and looks on all potential 
air travelers as a common pool. As noted earlier, one of the reasons for 
the existence of the supplemental carriers is to serve as a competitive 
spur to the scheduled carriers so as to encourage them to offer lower fares. 
Transatlantic Charter Investigation, 40 C.A.B. 233, 253-55 (1964). NACA 
cannot now object to the very competition which the supplemental carriers 
were intended to spawn. In any event, as the Board noted, the supple- 


mentals will continue to have a substantial competitive advantage in terms 


=F = 
of their ability to offer prices far below those here approved for the 
IATA carriers (App. II, 400). 

The Board's findings thus directly related the competitive fare 
which it approved to the competition which it found to exist. Cf. 
Trailways of New England, supra. Moreover, the Board's findings were! 
based on "the kind of careful consideration" of economic data which | 
this Court required in NACA T, p.- 22. Accordingly, the Board's order, 
should be affirmed. 


C. The Board correctly determined that the California pro- 
portional fares are not unduly preferential or prejudicial. 


In instituting the investigation into the CBIT fares the Board in- 
| 
| 


cluded "within its scope the issue of unjust discrimination and undue’ 


preference and prejudice stemming from the relationship of the proportional 
fares (add-on to the New York fares) applicable to specified California 
points as compared with the add-ons to other United States points." (app. its 
258). The preference and prejudice results from the fact that California 


passengers utilizing the CBIT fares pay a lower rate per mile for trans- 


portation to Europe than do passengers utilizing the CBIT fares who | 
| 


originate their journeys at various points in the Midwest. In each ¢ase 


the New York-Europe fare which is used as the "base" for constructing a 
through fare from the point of origin to Europe, is the same but the "add- 


on" or proportional fare which covers the air transportation between 
51/ 
York and the point of origin varies from city to city. 


— 

51/ Typically the fare is constructed by adding a proportional 
to the New York-Europe base fare without regard to whether the aircraft 
is routed via New York or operates direct to Europe from another gat 
such as San Francisco. 
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The IATA carriers have published a large number of proportional 
fares for travel between a variety of U.S. points and Europe both under 
their regular fare plans (first class and economy) and also under many 
of their promotional fare plans (e.g., excursion fares). However, in 
adopting the CBIT resolution the carriers included proportional fares 
for only a small number of U.S. points. Of necessity, therefore, a 
passenger originating his journey at any point for which a proportional 
fare has not been published will be required to pay the local fare for 
transportation to New York or some other gateway point plus the CBIT 
fare from the gateway to Europe. Accordingly, the cost of his European 
trip may be higher, calculated on a per-mile basis, than the cost for a 
passenger originating at a point for which a proportional fare has been 
satin In addition, because the scheduled carriers were especially 
concerned with the intense competition at the California gateways for the 
package tour passenger, the proportional fares for Los Angeles and San 
Francisco are lower on a per-mile basis than are the proportional fares 
for other points, as, for example, Minneapolis. 

It is agreed that charging California-Europe passengers a lower fare 
per mile than Minneapolis-Europe passengers are charged is preferential as 
to the California passengers and prejudicial as to the Minneapolis passen- 
gers. Again, however, the statute does not outlaw preference and prejudice 
per se. Rather, only "undue or unreasonable" preference or advantage and 
“undue or unreasonable” prejudice or disadvantage are prohibited; and the 


Board is directed 'to alter fares only to the extent necessary to correct 


52/ In many cases the difference will not be significant because 
of the availability of domestic excursion fares to cover the U.S. portion 
of the trip. (App. II, 112). 
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33/) 
| 


"undue" preference or prejudice. (49 U.S.C. 1374(b) and 1482(£)). 

Thus, in determining whether a fare challenged as unduly prejudicial is 
| 

in fact unlawful the Board is required to make a sophisticated judgment, 


| 
weighing the "factors which Congress has by statute deemed material, and 


those factors which regulatory practice in the transportation industry 


has, through experience, found relevant." Transcontinental Bus System, 
| 


supra, 383 F.2d at 484. 
In the instant case the Board concluded, in accordance with the 


examiner's findings, that the preference and prejudice inherent in the 


° : A“ | 
California proportional fares are not "undue" or "unreasonable" because 


| 
of the intense competition at the California points for Europe-bound 
| 
traffic which the scheduled carriers are experiencing at the hands of 
54/ 
the supplementals. (App. II, 429 ). 


pee ees 
53/ Texas & Pac. Ry. v. Interstate Commerce Commission, 162 U.S. 197, 
219 (1896). STS ; ; sos 


"the mere fact that fares at points closer to 
Europe may be higher on a mileage basis or in 
absolute terms than the California proportional 
fares in question does not necessarily mean that 
the California proportional fares are unlawful. 
The California proportional fares have been 
established essentially for competitive reasons 
and it has long been established that competition 
is a factor which can vindicate the charging of 
lower fares from the more distant point . . .-- 

It is of no consequence that the supplementals' 
fare structure may not afford lower Los Angeles/ 
San Francisco fares as compared with the fares at 
points closer to Europe. The competition from 
charter service was, nonetheless, the dominant 
consideration in the establishment of the pro- 
portional fares." (App. II, 255-56). 


| 
| 
54/ The examiner found that: 
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The prohibition against preference and prejudice in section 
404(b) of the Act'has its origins in what is now section 3(1) of the 
Interstate Commerce Act (49 U.S.C. 3(1)). From the outset, the courts 
have recognized that in the administration of section 3(1) the impact 
of competition must be recognized as a rate-making factor which in ap- 


propriate circumstances could justify the preferential or prejudical 
55/ 
features of a transportation rate. The Board has followed the judicial 


precedents. 


“Any such preference and prejudice is, in our 
opinion, undue unless justified by special circum- 
stances, among which may be compelling competitive 
relationships between carriers which require the 
carrier to grant the preference to the farther- 
moving passenger in order to obtain the traffic, or 
actual differences in cost of service, or similar 
recognized transportation standards." Hawaiian 


Common Fares Case, 10 C.A.B. 921, 925 (1949). 56/ 


The Board's conclusion that the proportional fares were justified 
by competitive considerations thus accords with the case law. It was 
also based on uncontested evidence of record as to the impact of the 
California operations conducted by the supplemental carriers on the 
passenger traffic of the IATA carriers. We have already detailed the 
extent to which the supplementals have gained in market share at the 
expense of the scheduled carriers. (App. II, 216). The competition 
"_55/ Texas & Pac. Ry. v. Interstate Commerce Commission, 162 U-S. 
197 (1896); Interstate Commerce Commission v. Alabama Midland Ry., 

168 U.S. 144, 162-66, 170 (1897); United States v. Illinois Cent. R.R., 


263 U.S. 515, 525 (1924); Barringer & Co. v. United States, 319 U.S. 1, 
6-7 (1943). 


56/ See also Northern Consolidated Airlines, Inc., Proposed Fares, 
33 C.A.B. 440, 441-42 (1961). 
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by the supplementals, however, has been most intense at the California 
gateways. Thus, the examiner found that two-thirds of all California- 


| 
Europe traffic is now moving on charters, and almost all of that is 


carried by the supplemental carriers. (App. IT, 253)- 


The California proportional fares are an essential element of the 


CBIT program and the latter could not be successful at the California 
points against the competition of the inclusive tour charter program 


offered by the supplemental carriers without low proportional fares. 
The fact that low fares are required at Los Angeles and San Francisco 
by competitive considerations does not mean that the carriers are|re- 


quired to offer fares equally low at points where the competition is 


less intense. 
Here again NACA does not challenge the legal theory underlying the 


Board's conclusion but only its application to the facts of this tase. 


Each of NACA's arguments has already been raised, and met, in the} dis- 
cussion of the CBIT fares themselves and no purpose would be served 
| 


by further discussion at this point. We submit that, as with the 


CBIT fares themselves, the Board made adequate findings which demon- 


strated a competitive need for the preference and prejudice in the 
| 


California proportional fares. Cf. Trailways of New England, supra, 
| 
412 F.2d at 936. 


a 
CONCLUSION 
For the foregoing reasons, the Board's orders should be affirmed. 
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APPENDIX A 
Relevant provisions of the Federal Aviation Act of 1958, 72 
731, 49 U.S.C. 1301 et seq.: 
TITLE I -- GENERAL PROVISIONS 
DEFINITIONS 
Sec. 101 [72 Stat. 737, as amended by 75 Stat. 467, 76 Stat. 


143, 82 Stat. 867, 49 U.S.C. 1301]. As used in this Act, unless th 
context otherwise requires - 


kKeKK 


(32) “Supplemental air carrier" means an air carrier holding 
certificate of public convenience and necessity authorizing it to 
engage in supplemental air transportation. 


(33) "Supplemental air transportation" means charter trips, 
including inclusive tour charter trips, in air transportation, othe 
than the transportation of mail by aircraft, rendered pursuant to a 
certificate of public convenience and necessity issued pursuant to 
section 401(d)(3) of this Act to supplement the scheduled service 
authorized by certificates of public convenience and necessity issu 
pursuant to sections 401(d)(1) and (2) of this Act. Nothing in this 
paragraph shall permit a supplemental air carrier to sell or offer 
for sale an inclusive tour in air transportation by selling or offer- 
ing for sale individual tickets directly to members of the general 
public, or to do so indirectly by controlling, being controlled by, 
or under common control with, a person authorized by the Board to 
make such sales. 


DECLARATION OF POLICY: THE BOARD 


| 
| 
| 
i 
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Sec. 102. [72 Stat. 740, 49 U.S.C. 1302] In the exercise and 
performance of its powers and duties under this Act, the Board shall 
consider the following, among other things, as being in the public 
interest, and in accordance with the public convenience and necessity: 

(a) The encouragement and development of an air transporta- 
tion system properly adapted to the present and future needs of the 
foreign and domestic commerce of the United States, of the Postal Service, 
and of the national defense; 

(b) The regulation of air transportation in such manner as 
to recognize and preserve the inherent advantages of, assure the 
highest degree of safety in, and foster sound economic conditions in, 
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such transportation, and to improve the relations between, and 
coordinate transportation by, air carriers; 

(c) The promotion of adequate, economical, and efficient 
service by air carriers at reasonable charges, without unjust dis- 
criminations, undue preferences or advantages, or unfair or destruc-~ 
tive competitive practices; 

(d) Competition to the extent necessary to assure the sound 
development of an air-transportation system properly adapted to the 
needs of the foreign and domestic commerce of the United States, of the 
Postal Service, and of the national defense; 

(e) The promotion of safety in air commerce; and 

(£) The promotion, encouragement, and development of civil 
aeronautics. 
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TITLE IV -- AIR CARRIER ECONOMIC REGULATION 
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TARIFFS OF AIR CARRIERS 
Filing of Tariffs Required 


Sec. 403 [72 Stat. 758, as amended by 74 Stat. 445; 49 U.S.C. 
1373]. (a) Every air carrier and every foreign air carrier shall 
file with the Board, and print, and keep open to public inspection, 
tariffs showing all rates, fares, and charges for air transportation 
between points served by it, and between points served by it and 
points served by any other air carrier or foreign air carrier when 
through service and through rates shall have been established, and 
showing to the extent required by regulations of the Board, all 
classifications, ‘rules, regulations, practices, and services in 
connection with such air transportation. Tariffs shall be filed, 
posted, and published in such form and manner, and shall contain 
such information, as the Board shall by regulation prescribe; and 
the Board is empowered to reject any tariff so filed which is not con- 
sistent with this section and such regulations. Any tariff so re- 
jected shall be void. The rates, fares, and charges shown in any 
tariff shall be stated in terms of lawful money of the United States, 
but such tariffs may also state rates, fares, and charges in terms of 
currencies other than lawful money of the United States, and may, in 
the case of foreign air transportation, contain such information as 
may be required under the laws of any country in or to which an air 
carrier or foreign air carrier is authorized to operate. 


- 85 - 


Observance of Tariffs; Rebating Prohibited 


(b) No air carrier or foreign air carrier shall charge or demand 
or collect or receive a greater or less or different compensation for 
air transportation, or for any service in connection therewith, than 
the rates, fares, and charges specified in its currently effective; 
tariffs; and no air carrier or foreign air carrier shall, in any 
manner or by any device, directly or indirectly, or through any agent 
or broker, or otherwise, refund or remit any portion of the rates, | 
fares, or charges so specified, or extend to any person any privi-| 
leges or facilities, with respect to matters required by the Board 
to be specified in such tariffs, except those specified therein. 
Nothing in this Act shall prohibit such air carriers or foreign air 
carriers, under such terms and conditions as the Board may prescribe, 
from issuing or interchanging tickets or passes for free or reduced- 
rate transportation to their directors, officers, and employees (in- 
cluding retired directors, officers, and employees who are receiving 
retirement benefits from any air carrier or foreign air carrier), | 
the parents and immediate families of such officers and employees, | 
and the immediate families of such directors; widows, widowers, and 
minor children of employees who have died as a direct result of 
personal injury sustained while in the performance of duty in the 
service of such air carrier or foreign air carrier; witnesses and 
attorneys attending any legal investigation in which any such air 
carrier is interested; persons injured in aircraft accidents and PI hy- 
sicians and nurses attending such persons; immediate families, in- 
cluding parents, of persons injured or killed in aircraft accidents 
where the object is to transport such persons in connection with such 
accident; and any persons or property with the object of providing 
relief in cases of general epidemic, pestilence, or other calamitous 
visitation; and, in the case of overseas or foreign air transportation, 
to such other persons and under such other circumstances as the Board 
may by regulations prescribe. Any air carrier or foreign air carrier, 
under such terms and conditions as the Board may prescribe, may grant 
reduced-rate transportation to ministers of religion on a space-avail- 
able basis. 
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RATES FOR CARRIAGE OF PERSONS AND PROPERTY 


Carrier's Duty to Provide Service, Rates, and Divisions | 

Sec. 404. [72 Stat. 760, 49 U.S.C. 1374]. (a) It shall be the 
duty of every air carrier to provide and furnish interstate and over- 
seas air transportation, as authorized by its certificate, upon reason- 
able request therefor and to provide reasonable through service in such 
air transportation in connection with other air carriers; to provide 
safe and adequate service, equipment, and facilities in connection with 


- 8 - 


such transportation; to establish, observe, and enforce just and 
reasonable individual and joint rates, fares, and charges, and just 
and reasonable classifications, rules, regulations, and practices 
relating to such air transportation; and, in case of such joint rates, 
fares, and charges, to establish just, reasonable, and equitable 
divisions thereof as between air carriers participating therein 

which shall not unduly prefer or prejudice any of such participating 
air carriers. 


Discrimination 


(b) No air carrier or foreign air carrier shall make, give, or 
cause any undue or unreasonable preference or advantage to any parti- 
cular person, port, locality, or description of traffic in air trans- 
portation in any respect whatsoever or subject any particular person, 
port, locality, or description of traffic in air transportation to 
any unjust discrimination or any undue or unreasonable prejudice or 
disadvantage in any respect whatsoever. 
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POOLING AND OTHER AGREEMENTS 
Filing of Agreements Required 


Sec. 412 [72 Stat. 770, 49 U.S.C. 1382]. (a) Every air carrier 
shall file with the Board a true copy, or, if oral, a true and complete 
memorandum, of every contract or agreement (whether enforceable by pro- 
visions for liquidated damages, penalties, bonds, or otherwise) affect- 
ing air transportation and in force on the effective date of this 
section or hereafter entered into, or any modification or cancellation 
thereof, between such air carrier and any other air carrier, foreign 
air carrier, or other carrier for pooling or apportioning earnings, 
losses, traffic, service, or equipment, or relating to the establish- 
ment of transportation rates, fares, charges, or classifications, or 
for preserving and improving safety, economy, and efficiency of opera- 
tion, or for controlling, regulating, preventing, or otherwise eliminating 
destructive, oppressive, or wasteful competition, or for regulating 
stops, schedules, and character of service, or for other cooperative 
working arrangements. 


Approval by Board 


(b) The Board shall by order disapprove any such contract or agree- 
ment, whether or not previously approved by it, that it finds to be ad- 
verse to the public interest, or in violation of this Act, and shall by 
order approve any such contract or agreement, or any modification or 
cancellation thereof, that it does not find to be adverse to the public 
interest, or in violation of this Act; except that the Board may not 
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approve any contract or agreement between an air carrier not directly 
engaged in the operation of aircraft in air transportation and a com- 
mon carrier subject to the Interstate Commerce Act, as amended, govern- 
ing the compensation to be received by such common carrier for trans- 


portation services performed by it. 
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LEGAL RESTRAINTS 

Sec. 414. [72 Stat. 770, 49 U.S.C. 1384] Any person affected by 
any order made under sections 408, 409; or 412 of this Act shall be, | 
and is hereby, relieved from the operations of the "antitrust laws", | 
as designated in section 1 of the Act entitled "An Act to supplement | 
existing laws against unlawful restraints and monopolies, and for 
other purposes", approved October 15, 1914, and of all other restraints 
or prohibitions made by, or imposed under authority of law, insofar | 
as may be necessary to enable such person to do anything authorized, 
approved, or required by such order. 


kK KKR SK 


TITLE X -- PROCEDURE 
; Conduct: ‘of:-Procéedings 


Sec. 1001. [72 Stat. 788, 49 U.S.C. 1481]. The Board and the 
Administrator, subject to the provisions of this Act and the Ad- 
ministrative Procedure Act, may conduct their proceedings in such 
manner as will be conducive to the proper dispatch of business and 
to the ends of justice. * * * 
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COMPLAINTS TO AND INVESTIGATIONS BY THE 
ADMINISTRATOR AND THE BOARD 


Filing of Complaints Authorized 


Sec. 1002. [72 Stat. 788, 49 U.S.C.. 1482] (a) Any person may | 
file with the Administrator or the Board, as to matters within 
their respective jurisdictions, a complaint in writing with respect | 
to anything done or omitted to be done by any person in contravention 
of any provisions of this Act, or of any requirement established 
pursuant thereto. If the person complained against shall not satisf. 
the complaint and there shall appear to be any reasonable ground for) 
investigating the complaint, it shall be the duty of the Administrator 
or the Board to investigate the matters complained of. Whenever the! 
Administrator or the Board is of the opinion that any complaint does | 
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not state facts which warrant an investigation or action, such 
complaint may be dismissed without hearing.* * * 
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Power to Prescribe Rates and Practices of Air Carriers 


(a) Whenever, after notice and hearing, upon complaint, or 
upon its own initiative, the Board shall be of the opinion that 
any individual or joint rate, fare, or charge demanded, charged, 
collected or received by any air carrier for interstate or over- 
seas air transportation, or any classification, rule, regulation, 
or practice affecting such rate, fare, or charge, or the value of 
the service thereunder, is or will be unjust or unreasonable, or 
unjustly discriminatory, or unduly preferential, or unduly preju- 
dicial, the Board shall determine and prescribe the lawful rate, 
fare, or charge (or the maximum or minimum, or the maximum and 
minimum thereof) thereafter to be demanded, charged, collected, 
or received, or the lawful classification, rule, regulation, or 
practice thereafter to be made effective: Provided, That as to 
rates, fares, and charges for overseas air transportation, the 
Board shall determine and prescribe only a just and reasonable maximum 
or minimum, or maximum and minimum rate, fare, or charge. 


Rule of Ratemaking 


(e) In exercising and performing its powers and duties with 
respect to the determination of rates for the carriage of persons 
or property, the Board shall take into consideration, among other 
factors- 


(1) The effect of such rates upon the movement of 
traffic; 


(2) The need in the public interest of adequate and 
efficient transportation of persons and property by air 
carriers at the lowest cost consistent with the furnishing 
of such service; 


(3) Such standards respecting the character and 
quality of ‘service to be rendered by air carriers as may 
be prescribed by or pursuant to law; 


(4) The inherent advantages of transportation by 
aircraft; and 
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(5) The need of each air carrier for revenue 
sufficient to enable such air carrier, under honest, 
economical, and efficient management, to provide adequate 
and efficient air carrier service. 


Removal of Discrimination in Foreign Air Transportation 


(£) Whenever, after notice and hearing, upon complaint, or 
upon its own initiative, the Board shall be of the opinion that 
any individual or joint rate, fare, or charge demanded, charged, 
collected, or received by any air carrier or foreign air carrier 
for foreign air transportation, or any classification, rule, regu- 
lation, or practice affecting such rate, fare, or charge, or the 
value of the service thereunder, is or will be unjustly dis- 
criminatory, or unduly preferential, or unduly prejudicial, the 
Board may alter the same to the extent necessary to correct such 
discrimination, preference, or prejudice and make an order that 
the air carrier or foreign air carrier shall discontinue demand- 
ing, charging, collecting, or receiving any such discriminatory, 
preferential, or prejudicial rate, fare, or charge or enforcing 
any such discriminatory, preferential, or prejudicial classification, 
rule, regulation, or practice. 


| 
Suspension of Rates 
| 


(g) Whenever any air carrier shall file with the Board a tariff 
stating a new individual or joint (between air carriers) rate, fare, 
or charge for interstate or overseas air transportation or any classi- 
fication, rule, regulation, or practice affecting such rate, fare, or 
charge, or the value of the service thereunder, the Board is empowered, 
upon complaint or upon its own initiative, at once, and, if it so 
orders, without answer or other formal pleading by the air carrier, | 
but upon reasonable notice, to enter upon 4 hearing concerning the 
lawfulness of such rate, fare, or charge, or such classification, 
rule, regulation, or practice; and pending such hearing and the 
decision thereon, the Board, by filing with such tariff, and deliver- 
ing to the air carrier affected thereby, a statement in writing of 
its reasons for such suspension, may suspend the operation of such 
tariff and defer the use of such rate, fare, or charge, or such 
classification, rule, regulation, or practice, for a period of ninety 
days, and, if the proceeding has not been concluded and a final order 
made within such period, the Board may, from time to time, extend the 
period of suspension, but not for a longer period in the aggregate ‘than 
one hundred and eighty days beyond the time when such tariff would | 
otherwise go into effect; and, after hearing, whether completed befiore 
or after the rate, fare, charge, classification, rule, regulation, lor 
practice goes into effect, the Board may make such order with reference 
thereto as would be proper in a proceeding instituted after such rate, 
fare, charge, classification, tule, regulation, or practice had become 
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effective. If the proceeding has not been concluded and an order made 
within the period of suspension, the proposed rate, fare, charge, 
classification, rule, regulation, or practice shall go into effect at 
the end of such period: Provided, That this subsection shall not 
apply to any initial tariff filed by any air carrier. 
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JUDICIAL REVIEW OF ORDERS 
Orders of Board and Administrator subject to Review 


Sec. 1006 [72 ‘Stat. 795, as amended by 74 Stat. 255, 75 Stat. 
497; 49 U.S.C. 1486] (a) Any order, affirmative or negative, issued 
by the Board or Administrator under this Act, except any order in 
respect of any foreign air carrier subject to the approval of the 
President as provided in section 801 of this Act, shall be subject 
to review by the courts of appeals of the United States or the United 
States Court of Appeals for the District of Columbia upon petition, 
filed within sixty days after the entry of such order, by any person 
disclosing a substantial interest in such order. After the expiration 
of said sixty days'a petition may be filed only by leave of court upon 
a showing of reasonable grounds for failure to file the petition there- 
tofore. 
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Findings of Fact Conclusive 


(e) The findings of facts by the Board or Administrator, if 
supported by substantial evidence, shall be conclusive. No ob- 
jection to an order of the Board or Administrator shall be considered 
by the court unless such objection shall have been urged before the 
Board or Administrator or, if it was not so urged, unless there were 
reasonable grounds for failure to do so. 


KEKE 
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APPENDIX B 
Excerpts from the Board's decision in Standby Youth Fares - 


"young Adult" Fares, C.A.B. Order 69-8-140 (1969). 


"(A]lthough it may well be true that promotion, in the 
narrow sense of mere generation of revenues in the private 
interests of the carriers, would not justify an otherwise un- 
justly discriminatory fare, we must also consider the fares 
in relation to the provisions of section 102(a), (b) and (d) 
that we encourage and develop an air transportation system 
properly adapted to the nation's present and future needs; 
that we regulate air transportation so as to preserve its 
inherent advantages and foster sound economic conditions; 
and that we consider competition to the extent necessary to 
assure the sound development of a properly adapted air 
transportation system. 


"Consideration of the youth fares cannot be divorced 
from the special economic characteristics of the air trans- 
portation industry. In a very large sense, the industry 
has been and will be, for the foreseeable future, in a 
developmental state. The developmental characteristics 
are, in part, inherent in the industry itself, particularly 
in its rapidly innovative technology which makes possible 
the provision of service at an increasing level of speed, 
comfort and convenience. The characteristics are also a 
function of the Board's own regulatory policies which have 
emphasized development rather than the security of the 
status quo. Thus, over the years the Board has followed a 
consistent, indeed aggressive, policy of expending the entire 
air transportation route system. 15/ The Board does not wait 
until existing service becomes legally inadequate before 
authorizing additional services. Rather, the Board has con- 
sidered as paramount the public interest in the authorization 
of new competitive services where the forecast traffic is 
sufficient to support such competition, and in new authoriza- 
tions to enable the provision of single-carrier, single-plane 
| 
—— 

"]5/ The Federal Aviation Act, unlike the typical regula- 
tory statute, requires the Board affirmatively to develop the | 
industry, rather than merely assume 2 passive role as regulator. 
Section 102(a); Southwest-Northeast Service Case, 22 CAB 52, 60 
(1955). 
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or nonstop services between points previously not so served. 
And, in the ‘implementation of these policies, the Board has 
been conscious of the interaction between the availability 
of new services and the public's use of air transportation. 
The Board believes that these policies have borne fruit: 
the vastly expanded route system which they have engendered 
has been, in significant part, responsible for the sub- 
stantial traffic increases of the carriers, and the public 
has been the beneficiary of a flexible air transportation 
system which provides regular, frequent and convenient 
services not only to the major traffic points, but also to 
over 500 cities and towns throughout the country. 


"But a rapidly expanding and increasingly competitive 
route system requires a rapid development of traffic to support 
it. Without the generation of new traffic, the carriers' 
additional services could not be supported, and existing 
carriers would have to share a stable volume of traffic with 
new competitors. Thus, the development of an expanding volume 
of traffic must be a major adjunct to the Board's route 
policies and a positive objective of rate policy. 


"Two other aspects of the air transportation industry 
also bear upon the development of promotional fare policies. 
As previously indicated, the industry is one of a rapidly 
developing technology. In part, as a result of the competi- 
tive system which the Board has fashioned, air carriers have 
encouraged manufacturers to develop and produce new and im- 
proved aircraft possessing greater speed, range, carrying 
capacity and comfort. For these and other reasons, the re- 
equipment process may involve a condition of temporary excess 
capacity, with new aircraft being delivered faster than the 
build-up of traffic. The industry is currently in such a 
condition, with load factors falling at a time when a new 
generation of so-called jumbo, or widebodied, aircraft is 
about to come into the market. 16/ Under these circum- 
stances, managerial as well as regulatory policy must 


"16/ Load factors for the domestic trunklines have 
declined from 58.5 percent in the calendar year 1966, to 
57.2 percent in 1967, and 53.0 percent in 1968. The most 
recent Form 41 reports show a further decline to 52.0 per- 
cent for the 12 months ended May 31, 1969. 
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necessarily place a high premium on development of rates 
and fares designed to fill empty capacity without a 
dilution of earnings. 


"The broad considerations outlined above have led the 
Board in recent years to permit the carriers to put into ef- 
fect a variety of promotional fares some of which the Board's 
earlier policies might have proscribed. 17/ By 1968 the 
total traffic carried under all types of promotional fares 
(including youth fares) had grown to about 40% of all 
passenger traffic, 18/ and this growth was accompanied 
by substantial increases in total traffic, with domestic 
trunk passenger traffic almost doubling during the period 
1964-1968. 19/ 


| 
| 
| 
"Thus, to the extent that new traffic has been generated 
by promotional fares, they have provided an expanding traffic 
base to support a steadily increasing total volume of service 
to the traveling public as a whole to the benefit not merely | 
| 


of those traveling under promotional fares, but to the benefit | 
of the normal fare-paying passengers as well. In 1966, the 
carriers scheduled 3.8 million departures whereas in 1968 

they scheduled 4.7 million departures, and this increase in 
schedules took place in the face of an increase in average 
aircraft capacity of from 91.8 passengers in 1966 to 101 
passengers in 1968. It is reasonable to conclude that the | 
promotional fares have made a sizeable contribution to broaden+ 
ing the availability of modern equipment and convenient schedules 


————— ae | 

"17/ See, for example, Group Inclusive Tour Charters--IATA 
Agreements, Order E-24823, March 6, 1967. Compare Tour Basing 
Fares Case, 14 CAB 257 (1951). See, also, footnote 11, supra. 


"18/ Based upon carrier reports filed with the Board. 


"19/ Total revenue passenger miles in domestic trunk opera 
tions were 41.7 billion in 1964 and 81.6 billion in 1968. 
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and have had a significant impact on the movement not only 
of the passengers towards which they are specifically directed 
but upon the movement of all traffic. 


"By the same token the elimination of all or a substantial 
part of the discount traffic as a result of the cancellation of 
discount fares would have an adverse impact on service. As the 
bus company has documented, elimination of all discount traffic 
would depress load factors on existing service to as low as 
23% in the case of National, and 28% in the case of United, our 
largest carrier. Although some of the discount traffic would 
undoubtedly continue to travel at normal fares if the promotional 
fares were no longer available, it is reasonable to believe that 
elimination of these fares would require a drastic cutback in the 
quality and quantity of the services available to the public, in 
order to achieve economic load factors. 


"In sum, we conclude that a sound promotional fare struc- 
ture is vital to the continued progress of air transportation." 
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APPENDIX C 


Excerpts From 
STATEMENT OF INTERNATIONAL 
AIR TRANSPORTATION POLICY 

OF THE UNITED STATES 


Approved by the President 
June 22, 1970 


xe * * 


Charter Operations and the Role of Supplemental Carriers in 
Relation to Scheduled Services | 
Since 1963 international charter services by scheduled and 
supplemental carriers have grown in importance, have been 
increasingly accepted by the public, and now form an integral | 
part of some markets. While the roles of scheduled and 
supplemental carriers are different as described in this 
Statement, there has nonetheless developed in certain areas 
competition between them. This may, indeed, increase. 


| 

We expect both scheduled services (individually ticketed and | 
individually waybilled) and charter services (whether offered /by 
supplemental carriers or scheduled carriers) to have important 
roles throughout the coming decade. The growth rates of both | 
services make it appear likely that both will have substantial 
markets. 
Scheduled services are of vital importance to air transportation 
and offer services to the public which are not provided by | 
charter services. Only scheduled services are expected to offer 
regular and dependably frequent schedules, provide extensive 
flexibility in length of stay, and maintain worldwide routes, | 
including routes to areas of low traffic volume. Substantial’ 
impairment of scheduled services could result in travelers and 
shippers losing the ability to obtain these benefits. Accordingly, 
in any instances where a substantial impairment of scheduled | 
services appears likely, it would be appropriate, where necessary 
to avoid prejudice to the public interest, to take steps to prevent 
such impairment. | 
Charter services by scheduled and supplemental earriers have been 
useful in holding down fare and rate levels and expanding passenger 
and cargo markets. They offer opportunities to exploit the inherent 
efficiency of planeload movement and the elasticity of demand for 
international air transport. They can provide low-cost transportation 
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of a sort fitted to the needs of a significant portion of the 
traveling public. Charter services are a most valuable component 
of the international air transportation system, and they should 
be encouraged. If it appears that there is likely to be a sub- 
stantial impairment of charter services, it would be appropriate, 
where necessary'to avoid prejudice to the public interest, to 
take steps to prevent such impairment. 


Additional uniformity and simplification of charter rules is 
desirable, and an effective charter enforcement program should 
be maintained. 


Both scheduled carriers and supplemental carriers should be 
permitted a fair opportunity to compete in the bulk transporta- 
tion market. We consider passengers traveling at group rates on 
scheduled services to be part of that market. Regulatory and 
promotional policies should give greater recognition to the 
dimensions, characteristics and needs of the bulk transportation 
market, as such, and less emphasis to the type of carrier that is 
serving that market. However, the Government should not allow 
enjoyment of the right to perform both scheduled service and 
charter service’ to result in decisive competitive advantages for 
scheduled carriers. 


Licensing tools (geographic limitations, charter definitions, 
volume restrictions, etc.) can be utilized to adjust the 
competition between scheduled services and charter services. 
However, the widespread public acceptance of charters warrants 
care in taking any restrictive actions. A determination whether 
to impose restrictions upon charter services should consider 
principally the extent to which the ability to obtain frequent 
and regular travel would otherwise be prejudiced. If it is 
necessary to restrict charter services because it is found that 
only scheduled service can provide the required convenience, 

and it is the charter services that make impossible the maintenance 
of the scheduled service, the restrictions should be the minimum 
necessary to have the required effect. 


The foreign landing rights for charter services should be 
regularized, as free as possible from substantial restriction. 

To accomplish this, intergovernmental agreements covering the 
operation of charter services should be vigorously sought, 

distinct, however, from agreements covering scheduled services. 

In general, there should be no trade-off as between scheduled 
service rights and charter service rights. In negotiating charter 
agreements, the continuation of and the nature of the charter rights 
of foreign carriers will be at issue. 
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Rates and Fares and the Role of the International Air Trans ont 
Association (IATA 


Under existing United States policy the Civil Aeronautics Board 
has permitted U.S. carrier participation in IATA subject to | 
various conditions and disciplines. Within that framework the 
Board has encouraged pricing policies, including experminenta- 
tion with promotional fares, which would make air services 
available on the lowest economic basis to the widest possible | 
market. To this end, the Board has also encouraged aggressive 
and free competition in charter pricing by the supplemental 


carrierse 


This approach has been successful in the past five years in 
bringing about substantial improvement in the level and 
structure of North Atlantic fares, and traffic growth has 
been rapid. However, IATA has not made similar progress on 
North/Central Pacific routes, where normal fares remain well | 
above justifiable levels and there are no individual economy 
class excursion fares or certain other promotional fares 
comparable to those in effect across the North Atlantic. The 
Board is handicapped by its lack of authority to regulate | 
international rates, authority which other governments assert). 


The U.S. should work for the broadest range of potentially 
profitable services designed to appeal to the broadest consumer 
market and based on the lowest cost of operating an efficient) air 


transport system. 


Innovative experimentation with promotional fares and varying 
service concepts should be encouraged to take full advantage | 
technological developments. 


The U.S. should continue to accept IATA as the machinery for | 
pricing scheduled services, subject to continuing safeguards,| 
but supplemented by increased direct informal exchanges between 
governments. Continued support should also be given to the 
establishment of IATA and non-IATA charter rates on a free 
competitive basis. The effectiveness of the Board in its deal- 
ings both with IATA and governments should be enhanced by 
vesting it with authority to regulate rates and fares between 
the U.S. and foreign points, subject to Executive review.*/ 


¥/ Since 1966, the CAB has favored Executive notification rather 
than Executive review. | 

| 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,988 


NATIONAL AIR CARRIER ASSOCIATION, 
AMERICAN FLYERS AIRLINE CORPORATION, 
CAPITOL INTERNATIONAL AIRWAYS, INC., 
OVERSEAS NATIONAL AIRWAYS, INC., 
SATURN AIRWAYS, INC., 

TRANS INTERNATIONAL AIRLINES, INC., 
WORLD AIRWAYS, INC., 

Petitioners, 
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CIVIL AERONAUTICS BOARD, 
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PAN AMERICAN WORLD AIRWAYS, INC., et ai., 
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On Petition for Review of Orders 
of the Civil Aeronautics Board 


PETITIONERS’ REPLY BRIEF 


The Board has filed an unusually long brief, much of which, in our 
view, is unresponsive to the issues presented in this appeal. In this Teply 
brief, we will seek to bring into focus the real points of issues between the 
parties and to respond to the Board’s arguments relating to those issues. 


1. Adequacy of the Board’s Procedures Concerning 
The Caracas Fare Agreements 

In our opening brief, we argued that the Board’s decision to approve the 
Caracas fare agreements after allowing a mere ten-day period for filing written 
comments did not permit the kind of “factual input” contemplated by this 
Court’s opinion in No. 23,012. In reply, the Board contends, first, that NACA 
is precluded from raising this issue since it did not ask the Board for an exten- 
sion of time or further opportunity to submit written pleadings, and, second, 
that the procedures employed were adequate in any event. (Board, Br. pp. 33- 
39) We submit that the Board is wrong on both counts. 


As to the first point, what NACA wanted and requested was a full eviden- 
tiary hearing on the Caracas agreements. It was our view then — and it is still 
our view — that a hearing would be the best way to develop an adequate rec- 
ord in this case. Although this Court has now held, in No. 23,012, that a 
hearing is not required in a case of this kind, the Board is certainly free to 
hold a hearing if it deems it appropriate — indeed, this Court said that anti- 
trust issues “are particularly suited to resolution by evidentiary hearing” (slip 
opin. at 19) — and NACA was entitled to request a hearing. NACA was un- 
der no obligation to request alternative procedures which, in its view, were not 
likely to result in the development of an adequate record. Rather, it was the 
Board’s responsibility, once it decided to deny NACA’s hearing request, to pro- 
vide adequate alternative procedures. As this Court stated, “the specter of an 
open rate situation does not absolve the Board of its responsibility to employ 


procedures which will allow it to discharge the task adequately” (slip opin. at 
15; emphasis added). 


Moreover, the Board is disingenuous in implying that it would have granted 
a meaningful extension’ of time had NACA requested it. The Board’s January 
16 order made it clear that the Board was determined to act on the Caracas 
agreements prior to their March 1 effective date: 


“Since the agreement is proposed to become effective in a 
relatively short period of time, the Board is herein establishing 


a short deadline for the receipt of comments in support 
of or in opposition to the agreement.” (A-II 285.) 


Indeed, the Board was unwilling to delay its action even long enough to con- 


sider the views of the Department of Justice, which were contained in| a letter 
(A-II 445-46) delivered to the Board on February 27. The Board issued its 
decision that very day, and in a subsequent reply to the Assistant Attorney 
General, Antitrust Division, the Board’s Chairman explained that “the Board 
was required to act on these agreements prior to March 1, 1970... .” (A-Il 
447; emphasis added). It is thus clear that the Board was engaged in a head- 
long rush to meet the IATA-imposed deadline, and it ignores reality to suggest 
that its course could have been altered by NACA! | 


In defense of the procedures which it employed, the Board argues that 
NACA had more than ten days to prepare its comments because the Caracas 
agreements were reported in the New York Times on December 21 and filed 
with the Board on December 29. But the notion that NACA should have be- 
gun to prepare a detailed economic and legal analysis of “lengthy, complex 
and esoteric”? fare agreements on the basis of a newspaper article is ludicrous.? 
And even when the full text of the agreements was filed with the Board on 
December 29, it was not accompanied by any explanation or supporting eco- 
nomic data. Certainly, NACA was fully justified in expecting that the Board, 
at the least, would require the IATA carriers to submit written justifications 
for the fares — as it had done in the case of the Dallas agreements. (A-I 10- 
11.) Instead, the Board on January 16 announced that it would require the 
simultaneous submission of comments by both sides within 10 days. | 


1 That the Board permitted NACA to file after the comment date short pleadings con- 
cerning the U.K. landing rights matter (see NACA Br. pp. 16-17) — a new and collateral 
development — is hardly an answer. 


2 No. 23,012, slip opin. at 3. 


3 It is noteworthy that Board counsel’s letter to this Court of January 5 (after the 
agreements were filed) inaccurately summarized the essentials of the agreements, as was 
pointed out in the January 8 letter to the Court from petitioners’ counsel, to which the 
Board’s brief refers (p. 35). 


Moreover, even if it is assumed that NACA had 28 calendar days (from 
December 29) rather than 10 days to prepare its comments on the Caracas 
agreements, this hardly cures the defects in the Board’s procedures. As we 
noted in our principal brief (p. 28, n. 25), in the investigation of the CBIT 
fares and round-trip discount — which was conducted on an expedited basis — 
it took nine weeks for'the parties to prepare their direct exhibits and responses 
to requests for information. The procedures which the Board adopted in con- 
nection with the Caracas agreements simply did not provide NACA with time 
or opportunity for discovery of information or documents in the possession of 
the IATA carriers, or even for the preparation of new economic analyses based 


upon information already available. 


The Board also argues that “the Caracas agreement did not differ in any 
significant respect from the one adopted at Dallas” (p. 36). The fact is, how- 
ever, as we pointed out in detail in our opening brief (pp. 11-14, 21-28), that the 
Caracas agreement adopted a new set of affinity group fares, at unprecedented 
low levels, which were’ aimed at the supplementals’ principal market — the af- 
finity group charter market — and which contained none of the restrictions 
upon which the Board relied in finding that the CBIT fares would not critically 
injure the supplementals. Furthermore, the Board had not even provided an 
adequate opportunity for the development of a complete record with respect 
to the Dallas fares, since its evidentiary investigation was limited to the CBIT 
fares and the elimination of the round-trip discount, and did not develop a 
record with respect to the affinity group, incentive group, or GIT fares adopted 
at Dallas. Thus, the Board’s incorporation of the record of the investigation 
into the Caracas proceeding did not provide it with an adequate basis for ap- 


proving the Caracas fares. 


Finally, the Board argues that NACA had ample opportunity in the CBIT 
and round-trip investigation to explore the antitrust issues, including the ques- 
tion of predatory intent. Even if this were true, the fact that there had been 
a new IATA conference, which had adopted new and sharply reduced affinity 
group fares, obviously raised new antitrust questions. In any event, the Board’s 
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prior investigation of the antitrust issues was simply inadequate. As we have 
shown, the Board had refused to join the foreign IATA carriers as parties in 
its investigation (thus denying NACA the opportunity to obtain information 
from those carriers), and the Examiner had denied NACA’s requests for inter- 
carrier communications and other relevant documents. (NACA Br. pp. 4-7, 29-30) 
Contrary to the Board’s assertion that “the examiner ordered Pan American and 
TWA to produce a wealth of materials relating to the ‘motivation’ underlying 
the adoption of the Dallas fares” (Board Br. p. 37), the fact is that the Exam- 
iner required production only of “intra-company” communications, and then 
only those relating to “the fares under investigation,” ie., the CBIT fare and 
the elimination of the round-trip discount.4 (A-II 80.) 


The Board supports the Examiner’s refusal to permit broader discovery on 
the ground that this would have involved “a comprehensive investigation of the 
whole question of the IATA-supplemental air carrier relationship. . .” (p. 37). 
But where the supplementals have alleged — in the context of drastically re- 
duced IATA group fares admittedly aimed at diverting charter traffic (Board 


Br. p. 29) — that the IATA carriers are engaged in a scheme to drive them 


from the market, we do not understand why such a “comprehensive investiga- 


tion” is not appropriate.5 
In sum, the procedures employed respecting the Caracas fares were not 


even “marginally adequate in relation to the difficulty and importance of the 
questions presented” (No. 23,012, slip opin. at 20). 


4 Notwithstanding the abbreviated character of the inquiry concerning the IATA carriers’ 
intent and the scope of any conspiracy to drive the supplementals from the transatlantic 
market, the Board’s brief relies repeatedly on its finding that the IATA carriers were not 
engaged in a predatory scheme. The Board, we submit, cannot have it both ways. It can- 
not refuse the supplementals an opportunity to explore the antitrust issues fully and at the 
same time trumpet its findings that there is no substantial evidence of predatory intent. 


| 
5 We do not agree with the Board that such an investigation would necessarily “involve 


review of the 24-year-old IATA rate-making machinery” (p. 37). But, in any event, we fail 
to understand why the Board should shrink from a reexamination of determinations made 
by it 24 years ago under wholly different circumstances. See pp. 6-8, infra. 


2. Application of Local Cartage Rule 


We argued in our main brief (pp. 31-37) that the Board erred in failing 
to apply to the fare agreements in issue the standard it enunciated in Local 
Cartage Agreement Case® and subsequent cases. Our contention was that the 
agreements are “plainly repugnant to established antitrust principles” (15 C.A.B. 
at 853) in two respects: first, they fix prices among competing carriers, and, 
second, they raise fares in a segment of the market in which the IATA carriers 
have no outside competition (ie., individually-ticketed travel) and lower fares 
in the portion of the market (Ze., group travel) in which those carriers face 
competition from the supplementals. In answer the Board says that it “has 
not retreated from the Local Cartage rule” but that NACA (and presumably 
also the Board’s hearing examiner) fails “to understand the role which the 
Local Cartage decision’ plays” with respect to IATA fare agreements. (Board 
Br. pp. 22-23.) 


The Board’s position, as we understand it, is that the price-fixing aspect 
of IATA fare agreements was approved by the Board (and findings equivalent 
to those required by Local Cartage were made) when it approved the IATA 
conference machinery |in 1946,’ and thus that no additional Local Cartage 
findings are necessary here. As to NACA’s separate contention based on the 
levels of the normal and group fares, the Board says that since it found that 
each of the challenged fares is “reasonable” and not part of a “predatory” 
scheme, there is no antitrust violation — and Local Cartage is thus inapplicable. 
These rationales, we submit, are without merit. 


The Board’s approval of the IATA price-fixing mechanism in 1946, as we 
have pointed out (NACA Br. p. 36), occurred at a time when the IATA 


6 35 CAB. 850 (1952). Under that standard the Board will not approve pursuant to 
Section 412 of the Act an agreement which is “plainly repugnant to established antitrust 
principles” unless the agreement “is required by a serious transportation need, or in order 
to secure important public benefits” (p. 853). 


7 IATA Traffic Conference Resolution, 6 C.A.B. 639 (1946). 
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members faced no competition from the supplementals and when virtually all 


international air carriers serving the U.S. were members of IATA. Thus, the 
Board approved a system which did no more than eliminate price competition 
among IATA carriers, each of which was able to protect itself under IATA’s 
unanimity rule. This continued to be the case in 1955, the “most recent oc- 
casion,” according to the Board, that it considered the IATA conference ma- 
chinery.® (Board Br. p. 25.) But approval of a mechanism whereby IATA car- 
riers eliminate competition inter se is certainly not the same as approving a 
mechanism which affects their competition with non-IATA carriers. Here, even 
under the Board’s view, the CBIT fares will cause “a substantial amount of di- 
version” (A-II 424) and the low affinity group fares adopted at Caracas will 
divert almost 10 per cent of the supplementals’ transatlantic traffic (Al 400). 


Put another way, the nature of the antitrust violation has changed mater- 
ially since the Board first approved the IATA conference machinery. in 1946 
the IATA mechanism (and fare agreements reached thereunder) clearly violated 
Section 1 of the Sherman Act but had no substantial Section 2 implications, 
since virtually all of the existing competitors were parties to the agreement. 

At the present time, however, the fare agreements have serious Section 2 im- 
plications, since they constitute concerted conduct by carriers possessing in the 
aggregate a monopoly share of the market to protect or expand that sphere at 
the expense of smaller competitors. See American Tobacco Co. v. United States, 


8 Pan American World Airways, Inc., Agreement re Regional Traffic Conferences, Order 
E-9305, June 15, 1955, which the Board cites, was a pro forma approval, not involving 
either an evidentiary investigation or (so far as the order discloses) even an adversary pro- 
ceeding. In addition, although the supplemental class was in existence in 1955, its partic- 
ipation in international civil traffic was undoubtedly negligible. In the period 1957-1961, 
so-called Part 295 carriers (supplemental and all-cargo carriers) held between 1.5 and 3.0 
per cent of the transatlantic passenger market. Transatlantic Charter Investigation’ 40 C.A.B. 
233, 298 (1964). And even these small percentages apparently reflect the Board’s “liberal- 
ization” of its transatlantic charter rules in May 1955. Transatlantic Charter Policy, 1955, 
20 C.A.B. 782 (1955). Prior to that time the Board allowed transatlantic charters by non- 
scheduled carriers only where “regularly authorized carriers were unable or unwilling to pro- 
vide charter service at established charter rates . . . and charter was essential to the success 
of the movement . . .” (ibid.). 


328 U.S. 781 (1946); United States v. Grinnell Corporation, 384 U.S. 563 
(1966), affirming in part, 236 F.Supp. 244 (D.R.1. 1964). 


Nor is there merit to the argument that apart from their price-fixing as- 
pect the agreements do not “in fact violate antitrust principles” because the 
Board found that they were not part of a predatory scheme, that the chal- 
lenged fares were not unreasonable, and that the fares would not drive the 
supplementals from the transatlantic market.2 (Board Br. p. 26.) These find- 
ings simply do not dispose of the antitrust issues. The IATA carriers hold a 
monopoly share of the transatlantic passenger market — at least 84 per cent 
in 196929 — and by reducing promotional fares to meet the competition of 
the supplementals they acted to preserve their monopoly position. In this 
circumstance, the Board’s finding that the supplementals will not be driven 
from the market is clearly not decisive, for the offense of monopolization un- 
der the Sherman Act does not require the actual exclusion of competitors. 
American Tobacco Co. v. United States, supra, 328 U.S. at 809. Nor is proof 
of “predatory” or “specific” intent required. United States v. Aluminum Co. 
of America, 148 F.2d 416, 431-32 (2nd Cir. 1945).11 No more is required to 
establish monopolization than a showing of “possession of monopoly power” 
and “the willful acquisition or maintenance of that power.”” United States v. 


Grinnell Corporation, supra, 384 U.S. at 570 (emphasis added). 


The Board’s finding that the IATA fares are reasonable is likewise no bar 
to an antitrust violation. In Grinnell Corporation, supra, the defendants were 
held to have violated the Sherman Act “when, faced with competition, they, 


9 Implicit in this argument is a concession that if IATA agreements do violate the anti- 
trust laws apart from the elimination of price competition inter se, the Board must apply 
Local Cartage standards, notwithstanding its 1946 ruling. 


10 Although TWA estimated a 90.5 per cent share (A-II 268), more recent data indicates 
that the correct figure is 84 per cent. Brief of Bureau of Operating Rights to Examiner, 
CAB Docket 20569, July 14, 1970, Appendix A. 


11 Cf Utah Pie Co. v. Continental Baking Co., 386 U.S. 685, 702-03 (1967). 
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being in a dominant position, manipulated their own prices to a com- 
petition.” 236 F.Supp. at 257. It was enough that possessing monopoly power 
their pricing practices simply “contained competitors....” 384 US. at 576. 
See also American Tobacco Co. v. United States, supra, 328 U.S. at 804-08. 


| 
The IATA fare agreements in issue are thus “plainly repugnant” to anti- 
trust principles, wholly apart from their simple price-fixing aspect, and there 
| 
is no valid basis for the Board’s failure to apply its Local Cartage rule. 


3. Elimination of the Round-Trip Discount 


In our opening brief, we argued that in light of TWA’s consistently high 
rate of return on investment for North Atlantic operations, it was error for the 
Board to rely on Pan American’s unexplained low rate of return as a justifica- 
tion for a fare increase — at least in the absence of affirmative evidence that 
Pan American’s experience was not merely the result of inefficient management. 
In response, Board counsel assert that “this was not a normal ratemaking case,” 
and that “in the context of rates for foreign air transportation, after five years 
of stable regular fares and in the face of steep inflation, the Board was not in 
a position to find a small fare increase unreasonable nor to upset the IATA 
fare package on that basis alone.”!3 (Board Br. p. 53.) Had the Board itself 


relied on this reasoning, we would certainly have challenged it as an abdication 


12 Compare Utah Pie Co. v. Continental Baking Co., supra, a primary-line price discrim- 
ination case, where the Court found that the Clayton Act reaches “price discrimination that 
erodes competition as much as . . . price discrimination that is intended to have immediate 
destructive impact.” 386 U.S. at 703. In that case the injured firm at no time possessed 
less than 34.3 per cent of the market and showed a consistent profit during the period of 
the violation. 


13 It is important to point out that, contrary to the implication of Board counsel 
throughout their brief, the Board’s authority with respect to the reasonableness of| agreed 
international fares is considerable, since an essential element of the public interest under 
Section 412 is “the promotion of adequate, economical, and efficient service by air carriers 
at reasonable charges . ”” Section 102 of the Act, 49 U.S.C. § 1302(c) (emphasis added). 
Indeed, in 1963 the Board flatly disapproved a reduction in the transatlantic roundtrip dis- 
count because it did not regard a fare increase as justified. [ATA Agreements re Passenger 
Fares, 38 C.A.B. 1062, 1063-65 (1963). | 
| 
| 
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of its responsibilities under the Act. The fact is, however, that the Board recog- 


nized that it was obliged to find an economic justification for the increased 


fares and concluded that the Pan American experience provided such a justifica- 
tion. It is, of course, the Board’s opinion, not the opinion of Board counsel, 


which is before this Court for review. 


The Board’s brief also emphasizes that the increase in normal fares was 
part of a total fare package, which included an array of lower fares which the 
Board found to be in the public interest. It is true that the Board’s order 
cited this fact as one ground for approving the elimination of the round-trip 
discount. But the Board’s principal reason for approving this increase in nor- 
mal fares was its finding that the record showed a carrier need for increased 
revenues. There is no suggestion that the fares would have been approved in 


the absence of such a finding. 


The Board’s brief also argues that wide disparities between the rates of re- 
turn of different carriers are not unusual, and points out that TWA’s retum for 
domestic operations was only 0.99 per cent in 1968 — one of the lowest in 
the industry. (Board Br. p. 56.) This fact, we submit, simply casts further 
doubt on the Board’s findings in the present case. If a carrier with one of the 
lowest rates of return in domestic operations can consistently earn far more 
than the Board’s standard of 10.5 per cent in the transatlantic market, there 
is even more reason to infer that there was no need for a transatlantic fare in- 
crease, and that Pan American’s low rate of retum resulted from a lack of 


“honest, efficient, and economical” management. 


Moreover, we have never made the argument, attributed to us by the 
Board’s brief, that ‘‘a disparity in financial results, without more, [proves] that 
a carrier is not managed according to statutory standards.” (Board Br. p. 56.) 
Admittedly, there may be legitimate reasons for such a disparity — particularly 
when the carriers being compared, as in the domestic market, serve routes with 
different characteristics or use different types of aircraft. But the disparity be- 
tween Pan American and TWA is wholly unexplained on the record. 


li 


We submit that when two carriers achieve such widely different financial 
results in a single overall market, in which their routes and operations are es- 
sentially the same, the Board must at least require an explanation as to how 
such a situation occurred. It is the absence of any such explanation, and not 
merely the disparity itself, which gives rise to the inference that Pan American 
has not met the statutory standard of “honest, economical, and efficient man- 
agement,” and thus precludes the Board from relying on that carrier’s experience 


to justify a fare increase. 


4. Sufficiency of the Board’s Findings 
Concerning the Group Fares 


A. Reasonableness. In our main brief (pp. 42-47), we cited two princi- 
pal deficiencies in the Board’s findings as to the reasonableness of the challenged 
group fares: first, that the Board failed to make any findings as to whether 
the fares bear a proper relationship to their costs, and, second, that it has failed 
to develop and apply a consistent and rational method of judging the reason- 
ableness of these and other promotional fares.'4 Despite the length of its re- 
sponse (Board Br. pp. 40-50), the Board has not, we believe, answered either 
point. 


With respect to our first point, while Board counsel evidently do not deny 


that a determination of the reasonableness of any fare must include a deter- 


mination of whether it bears a proper relationship to its costs, they argue that 
NACA is “clearly wrong” in suggesting that the Board “did not deal with the 
‘costs’ of transporting traffic under the several promotional fares” (Board Br. 
p. 47). As support for their view, however, Board counsel can cite only the 


| 
14 The Board mistakenly attributes to NACA the contention that “the only proper meth- 
od by which the reasonableness of these promotional fares can be judged is the fully allo- 
cated cost method” (Board Br. p. 43). Although we advocated the fully-allocated cost test 
before the Board, we do not argue that the Board was required to adopt that standard as a 
matter of law. Rather, we simply contend that the Board must adopt some standard for 
determining whether the challenged fares bear a proper relationship to their costs. 
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Board’s discussion of two costing methods — both of which it rejected. Thus, 
it is said that “the fares meet the profit impact test applied in the traditional 
manner. . . [and] [t]hat test, of course, is cost-related” (ibid.). But, as Board 
counsel themselves point out, both the Board and the Examiner “concluded 
that the profit impact test . . . was not an adequate means by which to judge 
the reasonableness of the many promotional fares . . .” (p. 42). Similarly, the 
Examiner’s test — ie., cost of used capacity plus added non-capacity costs — 
was rejected by the Board because “it failed to charge the CBIT passenger with 
any of the unused capacity which might have been added by the carrier in re- 
sponse to the transportation demand created by all promotional fare passengers” 
(p. 44). Surely, if (as both sides seem to agree) “rates at all times must be rea- 
sonably related to costs” (Air Freight Rate Investigation, 9 C.A.B. 340, 345 
(1948)), a finding to that effect must be based on something more than refer- 
ences by the agency to costing methods which it deems inappropriate. 


The Board also argues that it is not required to determine “the exact amount 
of the costs incurred in carrying the traffic” and that it is sufficient if it deter- 
mines “a zone of reasonableness” (p. 48). But it failed to define any such zone; 
it did not mention any “maxima and minima” (ibid.). And the contention (p. 48) 
that since international fares are involved, the Board “cannot prescribe a formula 
by which the relationship of promotional fares are to be established” is contrary 
to the Board’s own order. That order makes clear that only the insufficiency of 
the present record kept the Board from “definitively resolving the issue of cost- 
ing methodology” and, in addition, that it intends to utilize “the criteria developed 
in” the Youth Fares case’ in subsequent IATA fare proceedings. (A-II 418.)16 


15 Standby Youth Fares — “Young Adult” Fares, Order 69-8-140, August 25, 1969. 


16 while it may be true that “[n]othing in the Youth Fares decision required the Board 
to remand this proceeding for similar definitive findings as to the proper relationships of the 
promotional fares,” it is hardly sufficient to explain the Board’s failure to do so by saying 
that “time prevented it.” (Board Br. p. 48, n. 28.) Not only is this rationale not con- 
tained in the Board’s order, but also the Board clearly had the option, under this Court’s 
decision in No. 23,012, of approving the fares on an interim basis while it investigated their 
reasonableness. 
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With regard to NACA’s second point, the Board’s brief gives no substan- 
tial explanation for the agency’s seemingly inconsistent selection of criteria for 
judging the reasonableness of promotional fares. Although the Board discussed 
“value of service” in both its CBIT and Caracas orders, this was deemed “the 
most reliable test” in the CBIT order but mentioned only briefly in the Caracas 
order. (A-II 396, 418.) In the latter order, “the best evidence of reasonable- 
ness” was considered to be an “analysis of the volumes of traffic moved! at the 
various fares” — a test not utilized in the CBIT order. (A-II 396.) Nowhere 
does the Board explain why a volume of traffic analysis was the “best evidence” 
in evaluating the reasonableness of the Caracas fares, why value of service was 
“the most reliable test” in the CBIT fare investigation, and why in the Youth 


Fares case the issue tumed on a determination of costs.!” 


B. Discrimination. The Board’s arguments on the discrimination issues 
closely parallel those made in the orders under review. Since we have already 
answered those arguments in our principal brief, there is no need to deal with 
them in detail here. There are, however, a few comments we wish to make. 


First of all, it should be noted that the Board’s brief clearly concedes 
that each of the fares which NACA challenged as unjustly discriminatory is, 


| 
| 
17 In a case decided since the filing of our main brief, the Board again determined the 
reasonableness of promotional fares on a seemingly ad hoc basis. In Group Inclusive Tour 
Basing Fares to Hawaii, Order 70-7-70, July 13, 1970, the Board applied a fully-allocated 
cost test to United Air Lines’ mainland-Hawaii GIT fares for groups of 88, 105 and 154 or 
more, on the ground that the “GIT traffic would be carried on ‘extra section’ flights which 
are operated primarily, and in most cases exclusively, for that class of traffic” (pp. 5.6). 
The group-of-40 GIT fares — a type of fare which does not involve an “extra section” and 
is largely indistinguishable from the CBIT fares at issue here — were in tum fixed by the 
Board at a level “moderately above the [United] group-of-88 fares” since “the bulk! of the 
traffic moves on tariffs patterned after United’s large-group tariffs” (p. 13). The minimum 
40-group fares were thus set at approximately 15 per cent above the group-of-88 fares — a 
level, the Board said without elaboration, which “bears a reasonable relation to cost’’ (#bid.). 


One anomalous result of this decision is that the minimum 40-group GIT fare between 
East Coast points and Hawaii (a longer and presumably less costly haul on a unit cost basis 
than East Coast-Europe) is 3.54¢ per passenger-mile, while the 40-group New York-London 
CBIT fares run as low as 2.53¢ per passenger-mile and average about 2.8¢. (A-I 253.) 
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in fact, discriminatory on its face.18 This means — as the Board appears to 
recognize — that the fares must be deemed unlawful unless there has been an 
affirmative showing that their discriminatory features are justifiable. See Trail- 
ways of New England, Inc. v. CAB, 412 F.2d 926, 932 (Ist Cir. 1969). 


In response to NACA’s contention that promotional considerations are not 
a valid justification for discriminatory fares, the Board claims that the cases 
NACA relies upon used the term “promotion” to mean an increase in revenues 
and profits, rather than an expansion of the air transportation system. (Board 
Br. pp. 62-66.) This, we submit, is sophistry. Since almost all discriminatory 
fares are lower than normal fares, the only way in which they could possibly 
increase revenues is by increasing total air traffic. Moreover, it is quite clear 
that the Fifth Circuit, in the Transcontinental Bus case, used the term “promo- 


tion” in precisely the same way as the Board is using it here: 


“While the Board is charged with promoting the air trans- 
portation industry, it is doubtful, in view of the specific 
statutory language prohibiting unjust discrimination and 
undue preference and prejudice, that promotion alone is 
a sufficient justification for an otherwise unjustly discrim- 
inatory rate. Transcontinental Bus System, Inc. v. CAB, 
383 F.2d 466, 490 (Sth Cir. 1967) (emphasis added.) 


In answer to NACA’s argument that the discriminatory fares cannot be 


justified as a competitive response to the supplementals’ charter services since 


18 “tere, too, the Board has found the CBIT fares discriminatory but, 
on the basis of factors which it is entitled to consider, it has found 
the discrimination to be justified.” (Board Br. p. 62; emphasis added.) 


* * * 


“Nonetheless, it is clear that the Board has long considered the discrim- 
inatory aspects of the affinity fares to be a troublesome problem.” (Id. 
p. 73.) 


~ * * 


“It is agreed that charging California-Europe passengers a lower fare per 
mile than Minneapolis-Europe passengers are charged is preferential as to 
the California passengers and prejudicial as to the Minneapolis passengers.” 
(id, p. 78.) 
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the IATA carriers can and do compete directly for charter business, the Board 
asserts that the carriers prefer to fill the empty seats on their scheduled flights 
rather than expand their charter services. (Board Br. p. 70.) In other words, 
the Board does not deny that the IATA carriers could compete directly with 
the supplementals in the charter field; it simply states that they prefer to com- 
pete through the use of discriminatory fares. We submit that this is hardly the 
kind of competitive necessity which justifies discrimination. Moreover, if the 
carriers wish to attract more charter passengers to their scheduled services, they 
could do so without resorting to discrimination — for example, by offering 
quantity discounts without discriminatory eligibility restrictions to all large 
groups. 
“One may agree with the Board’s general determination that 

. . . limited fare reductions may be the only feasible meth- 

od of price competition .... It is not so clear, however, 

that such could not be accomplished by limited fare reduc- 

tions available to all, and not just a specific class, of trav- 


elers .... Trailways of New England v. CAB, supra, 412 
F.2d at 936. 


CONCLUSION 


For the reasons stated herein and in our opening brief, the orders, of the 
Civil Aeronautics Board under review should be set aside. | 
| 


| 
Respectfully submitted, 


ROBERT M. LICHTMAN | 
JERRY D. ANKER 


Lichtman, Abeles & Anker 
1730 M Street, N. W. | 
Washington, D.C. 20036 


Attorneys for Petitioners 


September 10, 1970 


